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PLAINTIFF/APPELLANT’S MOTION FOR SUMMARY JUDGMENT AND
INCORPORATED BRIEF IN SUPPORT

Appellant, Leslie Taylor, by and through undersigned counsel, hereby submits
her Motion for Summary Judgment and Incorporated Brief in Support.  As grounds,
Appellant states the following:

BACKGROUND 

The present case, filed January 4, 2011, was brought by Plaintiff/Appellant Leslie
Taylor as a complaint and motion for judicial review pursuant to C.R.S. § 24-4-106 and
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C.R.C.P. 106(a)(4) for judicial review of a Final Agency Decision (“Agency Decision”) of
the Colorado Department of Health Care, Policy and Financing (“Department”) effective
December 5, 2010 in Case No. SHP 2009-0465.  This Agency Decision (Rec. 522-526)
reversed Administrative Law Judge Matthew Norwood’s Initial Decision (Rec. 333-341),
determining that state law and federal rules regarding Non-Emergent Medical
Transportation (“NEMT”) require the Department to reimburse the individuals who had
to transport Appellant long distances to medical appointments for their time.  See 10
C.C.R. § 2505-10-8.014; Colorado’s state NEMT plan (Rec. 211); 42 C.F.R. § 431.53. 

This is also an action brought to remedy the denial of a federal or Constitutional
right pursuant to 42 U.S.C. § 1983 for violations of the federal Medicaid Act, 42 U.S.C. §
1396, and to remedy violations of Title II of the Americans with Disabilities Act. 42
U.S.C. § 12201 et seq.  Plaintiff/Appellant does not seek summary judgment through
this motion on these claims.

The underlying administrative appeal on this matter and a related appeal1 were
heard together in a three-day telephone hearing before Administrative Law Judge
Norwood from August 2 through August 4, 2010.  The instant case involves the proper
construction of the NEMT rules under Medicaid, set forth in their entirety below.  In the
Initial Decision, Judge Norwood ruled in Plaintiff/Appellant’s favor.  Judge Norwood
concluded:

 Section 8.041.1, reasonably interpreted, requires that the
attendants be paid in addition to any expense for mileage. The $0.37 per
mile rate is to compensate for gasoline and maintenance expenses, not
the cost of the attendant. The State Department pays the same $0.37 rate
if the driver is a volunteer or a paid attendant. Under the State
Department's interpretation, compensation for the attendant is illusory.
Additionally, compensating the attendant at a per mile rate would mean
that attendants that drive faster and cover more miles would be paid more
than attendants that drive slowly. Attendant compensation would be
affected by the type of road driven and the speed limit. This is not a
reasonable interpretation.  Rec. 339-40.

1  That appeal is now pending on a motion for judicial review in Taylor v.
Colorado Dep’t of Health Care Policy and Financing, et al., Case No. 2011cv59. 
Plaintiff moved to have these two cases consolidated, but that motion was denied. 
Order, entered Feb. 8, 2011.
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Judge Norwood ordered the Department to reimburse Ms. Taylor’s attendants
based on time submissions entered into evidence at the hearing.2  The Department filed
exceptions, and the Office of Appeals in its Final Agency Decision reversed Judge
Norwood and agreed with the position taken by the Department.  The Final Decision 
states:

The ALJ concluded that Section 8.041.1 requires that the attendants be
paid in addition to any expense for mileage. See Initial Decision,
Conclusions of Law #5. “The $0.37 per mile rate is to compensate for
gasoline and maintenance expenses, not the cost of the attendant.” This
conclusion is in error. Section 8.041.1 does not require attendants be paid
in addition to any mileage expense. . . . . 

The Department has determined that reimbursement for the use of a personal
vehicle shall be on a per mile basis. There is no provision in the Department's
NEMT rule for a separate payment to a driver.  Rec. at 523-524.

As a matter of law, that position is inaccurate.  Because there are no genuine
issues of material fact in dispute, and because the Department’s position is contrary to
federal and state law, this Court should grant summary judgment in favor of Appellant
on the following issue:  Whether the Department can limit payment for NEMT services
to reimbursement of per-mile mileage, defined as set forth in the Department's Motion to
Dismiss (on Remand).  Plaintiff seeks both a declaratory judgment and order prohibiting
the Department from restricting payment in this way.3

UNDISPUTED MATERIAL FACTS

2  Certain errors were made by the Judge regarding the exact amounts to be
paid, and Plaintiff/Appellant files exceptions, pointing out the reimbursement her
attendants were seeking was actually less than what the Court had ordered.  See Ex. A.
(Appellant’s Exceptions to Initial Decision and Exhibits, filed Sept. 17, 2010).  It is
unclear why these Exceptions were not made part of the record in this case.

3  Plaintiff filed a motion for summary judgment before the hearing in this case
(Rec. 250-54).  The Department filed a response to that motion on the day the hearing
began (Rec. 309-13).  Judge Norwood denied the motion at hearing.  Aug. 2 Tr. at 4:24
– 8:14.
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The following are the Findings of Fact as set forth in the Initial Decision.  These
Facts are undisputed.

1. The Appellant is eligible for Medicaid benefits. She lives in a rural area,
Cahone, Colorado, and is unable to drive due to her medical condition. In 2009 she
made numerous visits to her physicians in Farmington, New Mexico as well as other
places. There is no dispute that these visits were medically necessary. 

2. The Appellant receives Medicaid benefits of attendant support through
CDAS. The Appellant compensates her attendants at the rate of $13.50 per hour. There
is no dispute in this case that this is an appropriate wage for the attendants. 

3. In urban areas the State Department contracts with vendors to drive
Medicaid clients to and from doctor's appointments. No such vendor is available where
the Appellant lives. In order to attend her doctor's appointments, the Appellant has had
her CDAS attendants drive her. These attendants drove the Appellant, helped her in
and out of the car and into the doctor's office. They also helped position her once she
was in the doctor's office.

The following material facts are also not in dispute:

 1. Ms. Taylor is eligible for non-emergent medical transportation (“NEMT”)
services pursuant to 42 C.F.R. § 431.53 and 10 CCR 2505-10 § 8.041.1.

    2. The Department administers Medicaid programs in Colorado, including the
NEMT program.  
  
  3. In this case, Appellant seeks to have her attendants who drove her to
many medical appointments reimbursed for the time they spent traveling with her.  Rec.
333.
  
  4. The only method of transportation available to Plaintiff for her medical
appointments is her vehicle or the vehicle of one of her attendants driven by her
attendants who must travel for many hours.  The Department reimburses her for
mileage for this reason.  
  
  5. Plaintiff requested that the Department either (1) pay Plaintiff's attendants
through the CDASS program; or (2) pay them directly under the NEMT program.  See
Brief in Opposition to Third Motion to Dismiss (on Remand) at pp. 3-7, Rec. 121-125
and attached exhibits (Rec. 134-211 (extensive correspondence detailing requests)).  
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  6. Plaintiff is specifically not addressing in the NEMT appeal that the
Department address payment for time her attendants spend providing personal care
during these trips, as that time is specifically covered by CDASS as the Department
acknowledges.  See Brief in Opposition to Third Motion to Dismiss (on Remand) p. 13,
Rec. 131, and 10 C.C.R. 2505-10 § 8.489.30.  
  

ARGUMENT

Under Colo. R. Civ. P. 56(h) and 1 Colo. Code Regs. 104-1:10(A), if there is no
genuine issue of any material fact necessary for the determination of the question of
law, the court may enter an order deciding the question.

The federal NEMT regulation entitled, "Assurance of transportation," states in its
entirety, "A State plan must -- (a) Specify that the Medicaid agency will ensure
necessary transportation for recipients to and from providers; and (b) Describe the
methods that the agency will use to meet this requirement."  42 C.F.R. § 431.53.  The
state rule reads in its entirety:

Non Emergent Medical Transportation

The Department shall assure transportation to and from medically
necessary services covered by the Colorado Medical Assistance Program
for clients who have no other means of transportation.  Payment will be
made for the least expensive means suitable to the client's condition.  The
distance to be traveled, transportation and treatment facilities available
and the physical condition and welfare of the client shall all determine the
type of transportation service authorized.  10 Colo. Code Regs.
2505-10-8.014.

The state plan implementing Colorado's requirement to provide NEMT services 
requires the following:

The Colorado Medicaid Program provides non-emergent medical
transportation as an administrative expense.

The state designated entity shall assure necessary NEMT services
covered by the Colorado Medical Assistance Program for clients who have
no other means of transportation.  The state designated entity can be
either county departments of human/social services or a designated
broker.  Payment will be made for the least expensive transportation
suitable to the client's condition.  The distance to be traveled,
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transportation and treatment facilities available and the physical condition
and welfare of the client shall all determine the type of NEMT authorized.

The type of transportation available may vary by region because of
availability and/or a rural rather than an urban location.  Medical
transportation reimbursement shall include personal vehicle, ambulance
and other forms of public and private conveyance, including mobility
vehicle, wheelchair van, bus, train and air.  The Colorado Medical
Assistance Program shall establish the reimbursement rate for this
administrative expense based upon the annual legislative appropriation.

Colorado Medicaid contracts with EPSDT contractors who are
available to educate and assist children and families with transportation
needs.

In addition, under federal Medical Assistance Program regulations,
"Transportation"  includes expenses for "transportation and other related travel
expenses determined to be necessary by the agency to secure medical examinations
and treatment for a recipient."  42 C.F.R. § 440.170(a)(1).  "Travel expenses" include,
inter alia, “The cost of an attendant to accompany the recipient, if necessary, and the
cost of the attendant's transportation, meals, lodging, and, if the attendant is not a
member of the recipient's family, salary."  42 C.F.R. § 440.170(a)(3).  

Although the Department and the Final Agency Decision argue that the above
regulation does not apply in this case, because the regulation only pertains to
transportation providers with whom the Department has a direct vendor payment
arrangement, the argument is a red herring.  The regulation describes types of services
for which the Department can authorize payment and does not say it cannot authorize
payment for such services under 42 C.F.R. § 431.53, at issue here, which requires
payment for any services that assure transportation.  It may choose the least expensive
option as long as the service authorized assures the person gets to the appointment.

The Department turns the requirement of transportation assurance under 42
C.F.R. § 431.53 on its head: Because the Department provides no brokered
transportation where Ms. Taylor lives, and because the Department will not make a
“direct vendor payment” to Ms. Taylor’s attendants, and because the Department offers
no other transportation service of any kind to Ms. Taylor, it is not required to authorize
payment for the types of services it would authorize if it did provide these programs. 
The Department’s argument makes no sense.  

Applying the factors to be considered in the state rule and state plan, the
cheapest method available is to reimburse Plaintiff for mileage at the state mileage rate
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applicable and pay her attendants to drive her.  As set forth in Appellant’s Opening Brief
and Reply in this case, the Department not only is authorized to pay for these services,
it tried to do so twice before suddenly changing its mind.  See, e.g., Opening Brief at 14-
16 (discussion of Department’s two motions to dismiss requesting dismissal because
the Department had authorized Ms. Taylor to be reimbursed for both mileage and
attendant hours).  Nothing in these rules prevents the Department from paying Plaintiff's
attendants for the time it takes to transport her to medical appointments; instead, it
specifically authorizes payment for Plaintiff's attendants' time driving her to
appointments.  The Department can and has authorized such payments in the past
demonstrating it is not prohibited from doing so.

WHEREFORE, Plaintiff seeks a declaration from this Court that the Department
is not prohibited under NEMT regulations from authorizing payment to attendants for
their time driving Plaintiff to medical appointments and for otherwise non-compensable
personal care hours attending to Plaintiff during the medical appointments, and an order
compelling the Department to authorize such payment.

Dated: August 11, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                     
Kevin W. Williams
Andrew C. Montoya
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CERTIFICATE OF SERVICE

I hereby certify that on August 11, 2011, I served a copy of the foregoing via
LexisNexis File & Serve on the following:

Joan E. Smith, Esq.
Assistant Attorney General
Joan.Smith@state.co.us

   /s/ Briana McCarten          
Briana McCarten
Legal Program Assistant
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