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1. Undersigned counsel never received any contact from counsel for the Department

regarding the filing of the Motion.  The Motion was filed on May 2, 2011.  On May 3, 2011,

undersigned counsel received three e-mail messages from counsel for the Department, each

dated May 2, 2011 and sent at 11:59 p.m.  See Affidavit of Kevin W. Williams (“Williams Aff.”)

¶ 5 & Exs. A, B, C.  Undersigned counsel responded to these cryptic e-mails sent at that unusual

hour on May 3, 2011.  Williams Aff. ¶ 6 & Ex. D.  Defendant’s counsel acknowledged that the

e-mails were sent after the Motion was filed, admitting no attempt to communicate with

undersigned counsel had occurred. Id.  For this reason alone, this Court could and should deny

the Motion. See C.R.C.P. 121 § 1-15(8) (“moving counsel shall confer with opposing counsel

before filing a motion”).  Defendant’s counsel has made a practice of ignoring this rule.

2. Under C.R.C.P. 11(a), “The signature of an attorney constitutes a certificate by

him that he has read the pleading; that to the best of his knowledge, information, and belief

formed after reasonable inquiry, it is well grounded in fact.”  Rule 11 requires the Court to

impose an appropriate sanction when attorneys sign pleadings in violation of the Colorado Rules

of Civil Procedure.

If a pleading is signed in violation of this Rule, the court, upon motion or upon its

own initiative, shall impose upon the person who signed it, a represented party, or

both, an appropriate sanction, which may include an order to pay to the other

party or parties the amount of the reasonable expenses incurred because of the

filing of the pleading, including a reasonable attorney's fee[.] Id.

3. Plaintiff/Appellant requests the Motion be denied based on counsel’s failure to

follow the rules of this Court.

ARGUMENT

I. Response to Argument I:  Taylor states a claim under C.R.C.P. 106(a)(4) and C.R.S.

§ 24-4-106; Defendant’s motion to strike Taylor’s claim should be denied.

4. As set forth in Plaintiff/Appellant’s Complaint, this action is brought as a motion

for judicial review under the Administrative Procedures Act brought pursuant to C.R.C.P.

106(a)(4) and C.R.S. § 24-4-106. See also Motion at 5 (“Taylor’s Complaint states that her

appeal is an action for judicial review of a Final Agency Decision reversing the ALJ’s Initial

Decision determining that the Department’s sanctioning of an improper change in the amount of

funds Appellant had available to pay her attendants was inadequate.”).  The Department

recognizes the nature of Taylor’s claim.

5. A Final Agency Decision has been reached.  See Certified Record, Rec. at 420-24. 

Plaintiff/Appellant challenges that decision.  In such cases, “relief may be obtained in the district

court by appropriate action under the practice prescribed in the Colorado Rules of Civil
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Procedure.” See C.R.C.P. 106(a)(4); C.R.S. § 24-4-106.  Plaintiff/Appellant filed this complaint

in the district court in accordance with those rules.

6. The Department’s re-characterization of the plain language of

Plaintiff/Appellant’s complaint notwithstanding, Plaintiff/Appellant states a claim for relief, and

the request to strike the claim should be denied.

II. Taylor’s description of error upon with she bases her appeal is sufficiently definite

and particular to state a claim.

7. This appeal regards Plaintiff/Appellant’s assertion that the allocation amount of

funds the Department provided to her in July of 2009 to pay for attendant services was

inadequate to pay for the attendant services she needed. See Complaint ¶ 7. 

8. Given the peculiarities of this administrative appeal, Plaintiff/Appellant has also

alleged that it was error for the Administrative Law Judge to disallow additional evidence of

Plaintiff/Appellant’s attendant care needs under the capable of repetition, yet evading review

standard. Id. ¶ 8.

9. C.R.C.P. 8(a)(2) requires the complaint contain a “short and plain statement of the

claim showing that the pleader is entitled to relief.”

10. The Department understands Plaintiff/Appellant’s appeal.  Not only can the

Department “formulate a responsive argument” and answer Plaintiff/Appellant’s complaint, it

did, not only once, but twice. See Defendant’s Answer, filed February 22, 2011, and its

Corrected Answer, filed February 24, 2011.

11. It appears the Department understands the claims in this case sufficiently well,

and the instant motion is, at best, an afterthought, if not frivolous.

III. Taylor’s claims in this case are ripe for review and if dismissed at this stage, leave

Taylor in a very dangerous position the Department refuses to rectify.

12. As Plaintiff/Appellant’s complaint explains, this case would be rendered moot by

the subsequent change in Taylor’s attendant care needs and a redetermination of the amount

needed for Plaintiff/Appellant to meet her attendant care needs; however, until a final

determination is made regarding the precise amount of funds Plaintiff/Appellant should have had

available to her at this time is made, she is subjected to the uncertainty of being subjected to the

significant adverse consequences by the Department – being terminated from the CDASS

program or having to pay back money the Department believes she spent on attendant care in

error. See 10 Colo. Code Regs. 2505-10 §§ 8.065 & 8.510.10.
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13. If this appeal is dismissed, Plaintiff/Appellant has no other avenue for

determining what the appropriate amount of funding should have been to pay her attendants

during the period of July of 2009 through August of 2010.  There is no other judicial means

available to Taylor to demonstrate she was correct about the appropriate allocation amount and,

therefore, the Department could very well seek to impose such significant sanctions against her.

14. Despite undersigned counsel’s repeated efforts to resolve this case by simply

agreeing that it will not seek such sanctions against Ms. Taylor, it continues to refuse to do so,

dragging this appeal on needlessly.  Williams Aff. ¶¶ 7-10 & Exs. E-H.  It appears the

Department in this case intends to impose such penalties against Plaintiff/Appellant.

WHEREFORE, Plaintiff respectfully requests the Motion be denied in its entirety.

Dated: May 18, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION

LEGAL PROGRAM

/s/ Kevin W. Williams

Kevin W. Williams
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CERTIFICATE OF SERVICE

I hereby certify that on May 18, 2011, I served a copy of the foregoing via Lexis/Nexis

File & Serve on the following:

Joan E. Smith, Esq.

Assistant Attorney General

Joan.Smith@state.co.us

   /s/ Kevin Williams

Kevin W. Williams

Duly Authorized Signature on file at the Colorado Cross-Disability Coalition.
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