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PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO VACATE AND
DISMISS

Plaintiff, Anne Marie Mokritsky-Martin, by and through her undersigned counsel, hereby
submits her Response to Defendant’s Motion to Vacate and Dismiss:

INTRODUCTION

1. Defendant’s Motion to Vacate and Dismiss (“Motion”) appears to be brought
pursuant to Rule 12, Colorado Rules of Civil Procedure, and is based on two disputed factual
assertions.  To the extent Defendant’s motion is based on Rule 12, it should be denied pursuant
to C.R.C.P. 12(b) (such claims should have been made prior to filing a responsive pleading or
made in its answer).  Mootness was not raised prior to or in Defendant’s answer even though the
factual circumstances underpinning Defendant’s argument – facts which are in dispute – had
already occurred.

2.  First, Defendant continues to argue that Ms. Mokritsky-Martin “agreed to meet”



with Defendant’s employee Rachel Helberg on April 16, 2010.  Contrary to Defendant’s
assertion, Ms. Mokritsky-Martin  attempted to arrange a mutually agreeable time and date with
Ms. Helberg, but Ms. Helberg never responded to Ms. Mokritsky-Martin regarding a time and
date to inspect the records requested in her March 18, 2010 request (“First Request”).  See also
Reply to Defendant’s Affirmative Defenses  pursuant to Colo. R. Civ. P. 7(a) (“Reply”) ¶¶ 14-19
and Exh. 1 (Affidavit of Anne-Marie Mokritsky-Martin).  Furthermore, even if Plaintiff had
gone to Defendant’s offices on April 16, 2010 and reviewed some of her client’s documents, she
would not then have been able to review documents responsive to August 20 and 23, 2010,
seeking records having nothing to do with her client.  See also Reply ¶ 18.  Reference to the
April 16 failure by Ms. Helberg to respo9nd to Plaintiff’s proposed meeting date is a red herring. 

3. Second, Defendant continues to argue that it, through counsel, has satisfied Ms.
Mokritsky-Martin’s August 20 and August 23, 2010 requests (respectively “Second Request”
and “Third Request”) by its letter of February 11, 2011.  Defendant’s February 11 letter does not
constitute a full and complete response.  Defendant’s letter states that records concerning the
person in interest, Mr. William Oneiromancer, may only be viewed by him or his appointed
representative.  See also Defendant’s Answer, Affirmative Defenses ¶¶ 29-30 (records for
William Oneiromancer must be withheld from Plaintiff).  In its Motion to Vacate and Dismiss,
for the first time, Defendant admits that Ms. Mokritsky-Martin is Mr. Oneiromancer’s appointed
representative and, therefore, a person in interest, see Colo. Rev. Stat. § 24-72-202(4); however,
Defendant’s letter goes on to cryptically state: “Please note: Oneiromancer signature on the
original release was not witnessed by a notary or a staff member of BHA.”  Given the status of
the parties’ working relationship at that time,1 coupled with Defendant’s position at that time –
that Ms. Mokritsky-Martin is not authorized to view Mr. Oneiromancer’s records – Ms.
Mokritsky-Martin could not know whether Defendant would actually permit her to inspect Mr.
Oneiromancer’s files.  This Court’s intervention is needed to address each request made and
what documents the Defendant will produce given its changing positions.

4.   Defendant’s letter, which forms the basis for its assertion that it has fully
responded to Ms. Mokritsky-Martin’s requests, further states that other records have been
provided to Ms. Mokritsky-Martin by other agencies.  See also Reply ¶¶ 14-15 (whether another
agency provided a record is not justification for withholding a record or refusing to respond to a
CORA request).  Defendant ignores its obligation to itself respond to requests submitted to it. 
See e.g., Colo. Rev. Stat. § 24-72-203.  Defendant’s letter is replete with vague statements that
Defendant “has” some records, and that other records are “available for inspection.” 

1 Ms. Mokritsky-Martin serves as Mr. Oneiromancer’s advocate before the Brush
Housing Authority, and has served in that capacity for years.  After Ms. Mokritsky-Martin filed
this action, Ms. Helberg refused to communicate with Ms. Mokritsky-Martin as Mr.
Oneiromancer’s advocate until counsel for the parties intervened.  
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Defendant’s letter, however, fails to provide any information necessary for Ms. Mokritsky-
Martin to actually inspect such records.  See id.  Once again, given Defendant’s vague statements
and cryptic references to Mr. Oneiromancer’s release, Ms. Mokritsky-Martin could not know
whether Defendant would actually produce records for her to inspect, and, if so, whether she
would be permitted to inspect all responsive records.

5. In addition, Ms. Mokritsky-Martin underwent surgery recently and has been
recovering.  Ms. Mokritsky-Martin lives in Boulder, Colorado, which is a lengthy drive to Brush,
Colorado.  While Ms. Mokristsky-Martin is willing to travel to Brush, Colorado to inspect
records, she is unwilling to do so while recovering from surgery without assurances that the
records she has requested will, in fact, be available for inspection.  

6. In addition, Defendant completely ignores its obligation to timely respond to Ms.
Mokritsky-Martin’s requests.  See Colo. Rev. Stat. § 24-72-203(3)(b) (inspection must be
allowed  within a “reasonable time,” which “shall be presumed to be three working days or less”
and “shall not exceed seven working days.”) As Defendant admits in its Answer and in its
Motion, Defendant failed to respond to any of Ms. Mokritsky-Martin’s requests within three to
seven working days.  Rather, Defendant partially responded to Ms. Mokritsky-Martin’s First
Request and never responded to her Second or Third Request until after she had retained counsel
and filed a notice under Section 24-72-204(5), Colorado Revised Statutes, and after she initiated
this action.  As discussed above, Defendant’s letter of February 11, 2011 does not constitute a
full and complete response.

7. Ignoring the CORA’s plain language, Defendant then argues that its incomplete
and exceedingly tardy response moots Ms. Mokritsky-Martin’s application, justifying dismissal. 
Under the CORA, “Unless the court finds that the denial of the right of inspection was proper, it
shall order the custodian to permit such inspection and shall award court costs and reasonable
attorney fees to the prevailing applicant . . . .”  Colo. Rev. Stat. 24-72-204(5).  The plain
language of the statute places the burden on the governmental agency to establish that it’s denial
was proper.  See Zubeck v. El Paso County Retirement Plan, 961 P.2d 597, 600-02 (Colo. App.
1998).  In this case, Defendant bears the burden of establishing that its failure to respond to Ms.
Mokritsky-Martin’s requests was proper.  It has not carried that burden.

8. Defendant’s argument that Plaintiff’s application has been rendered moot also
ignores the outstanding issues in this case, as well as the applicable precedent.  In Denver Post
Corp. v. Stapleton Development Corp., after the plaintiffs filed an application to show cause, the
defendant provided redacted copies of documents and argued that it had complied with the
request thereby mooting the plaintiffs’ claims.  Denver Post Corp., 19 P.3d 36, 37 (Colo. App.
2000).  On the question of mootness, the court held:

In this action, there were outstanding issues regarding whether [defendant] had
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complied with the CORA by providing the redacted documents, whether the
redactions [defendant] made went beyond what was allowed under the CORA,
and whether plaintiffs were entitled to their costs and attorney fees under the
CORA.

Id at 38.  See also Sierra Club v. Billingsley, 166 P.3d 309, 316 (Colo. App. 2007) (“a court’s
review of a CORA claim does not end when parties have stipulated to in camera review of the
disputed documents.”).  Similarly, in the case at bar, issues remain as to whether Defendant’s
nearly six-month delay in responding to Ms. Mokritsky-Martin’s Second and Third Requests
constitutes a CORA violation, whether Defendant responses fully, fairly and completely respond
to Ms. Mokritsky-Martin’s requests, whether photographs Ms. Helberg took of the interiors of
other Brush Housing Authority clients’ homes are properly withheld, whether Ms. Mokritsky-
Martin’s receipt of documents from other agencies pursuant to separate CORA requests
submitted to those other agencies relieves Defendant of its obligation to produce its own records
for inspection, and whether and to what extent Ms. Mokritsky-Martin is entitled to recovery of
reasonable attorneys fees and court costs.

9. Defendant has not shown that its failure to fully and timely respond to Ms.
Mokritsky-Martin’s requests was proper.  See Colo. Rev. Stat. § 24-34-204(5).  It bases its
Motion on two disputed factual assertions, ignores the clear dictates of the CORA and applicable
case law, and assumes that its eleventh-hour letter response moots all issues in this case.  Despite
Defendant’s unsupported assertion, there remain several issues for the court to review, and
Defendant has failed to carry its burden under Section 24-72-204(5) with respect to any of these
outstanding issues.  “A case becomes moot when relief, if granted, would have no practical legal
effect upon the existing controversy.”  Denver Post Corp. at 38 (citing Van Schaack Holdings,
Ltd. v. Fulenwider, 798 P.2d 424 (Colo.1990).  Consequently, Ms. Mokritsky-Martin’s
application is not moot.

WHEREFORE, Plaintiff Anne Marie Mokritsky-Martin respectfully prays that this Court
deny Defendant’s Motion in its entirety and move forward with the Show Cause hearing
currently scheduled.

Dated: March 21, 2011
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Respectfully submitted, COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                     
Kevin W. Williams
Andrew C. Montoya

CERTIFICATE OF SERVICE

I hereby certify that on March 21, 2011, I electronically filed the foregoing using the
Lexis Nexis Court Link which will serve notice upon the following:

Robert B. Chapin
Anderson & Chapin, P.C.
andersonchapinpc@rmi.net

 /s/ Kevin W. Williams                       
 Kevin W. Williams
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