
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action 09-cv-02757-WYD-KMT

COLORADO CROSS-DISABILITY COALITION,
ANITA HANSEN, and
JULIE FARRAR, individually and as class representatives,

Plaintiffs,

v.

ABERCROMBIE & FITCH CO.,
ABERCROMBIE & FITCH STORES, INC., and
J.M. HOLLISTER LLC,

Defendants.

DEFENDANTS’ MOTION TO STAY INJUNCTIVE RELIEF PENDING APPEAL

Defendants, Abercrombie & Fitch Co., Abercrombie & Fitch Stores, Inc., and J.M.

Hollister LLC, move the Court pursuant to Fed. R. Civ. P. 62(c) to stay the permanent injunction

it entered in this matter on August 20, 2013 (ECF No. 211) until defendants’ appeal to the United

States Court of Appeals for the Tenth Circuit is adjudicated. As set forth in the attached

Memorandum in Support, this case involves substantial legal issues of first impression that

warrant appellate review, and failure to stay the permanent injunction would cause irreparable

harm and effectively render defendants’ appeal moot. No damages were awarded to plaintiffs,

and a stay of the injunction pending appeal would temporarily preserve the status quo.

Pursuant to D.C. Colo. Local Civil Rule 7.1(A), defendants conferred with plaintiffs’

counsel, Amy F. Robertson, on August 21, 2013, and asked plaintiffs to agree to a stay pending

appeal. Ms. Robertson responded that plaintiffs would agree to stay portions of the permanent

injunction but would not agree to extend the final deadline it imposed for completing

reconstruction of all store entrances, January 1, 2017. Defendants cannot agree to that proposal;
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their recent experience in the Tenth Circuit Court of Appeals shows that there may be a delay of

two years or more between filing the notice of appeal and a decision by that Court, which would

leave the defendants only about one year before the deadline expired, and this would be

insufficient time to reconstruct hundreds of Hollister stores. The Court previously recognized

that the required work on the stores is substantial and allowed three years for defendants to fully

comply. As discussed in the attached Memorandum, merely delaying the start date of the

injunction, without also preserving the time period it established for full compliance, would

defeat the purpose of the requested stay and render it ineffectual. The parties are therefore

unable to resolve this matter informally.

Respectfully submitted,

s/ Mark A. Knueve

Thomas B. Ridgley
Mark A. Knueve
Richard T. Miller
VORYS, SATER, SEYMOUR AND PEASE LLP
52 E. Gay Street
P.O. Box 1008
Columbus, Ohio 43215
Tel: (614) 464-6387
Fax: (614) 719-4808
maknueve@vorys.com

OF COUNSEL:

HOLLAND & HART LLP
555 Seventeenth Street, Suite 3200
Post Office Box 8749
Denver, CO 80201-8749
Tel: (303) 295-8749
Fax: (303) 975-5464
geurich@hollandhart.com

Counsel for Defendants
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MEMORANDUM IN SUPPORT OF
DEFENDANTS’ MOTION TO STAY INJUNCTIVE RELIEF PENDING APPEAL

I. INTRODUCTION

Plaintiffs contend in this action that 231 Hollister clothing stores located around the

United States violate the Americans With Disabilities Act (“ADA”), 42 U.S.C. 12181, et seq.,

because they have one elevated entry door (which is located on a porch-like structure with steps

at the front of each store) in addition to two level, fully accessible entry doors (which are also

located at the front of the store, on each side of the elevated entry door). This Court granted

summary judgment to plaintiffs (Order, ECF No. 200) and later entered a permanent injunction

requiring defendants to remove, ramp, or close off all of the elevated entry doors by January 1,

2017, at a rate of at least 77 stores each year beginning on January 1, 2014. (Permanent

Injunction, ECF No. 211.)

The Court’s order granting permanent injunctive relief relied upon its earlier rulings on

several legal questions of first impression that will be addressed in defendants’ appeal, including

(1) whether plaintiffs and class members have standing to obtain injunctive relief with respect to

a Hollister store, based on a “uniform plan,” if they have never shopped at that store and have no

intention of doing so in the future; (2) whether the three adjacent entry doors at the front of each

Hollister store collectively constitute a “single entrance” and comply with ADA accessibility

requirements; (3) whether class certification and class-wide relief is proper in the absence of any

showing that members of the defined class actually exist as to each store; and (4) whether federal

courts are precluded from balancing the respective benefits and harms to the parties in deciding

whether to grant injunctive relief under the ADA.

The permanent injunction entered by the Court requires extensive and expensive

construction at hundreds of Hollister stores on a strict time-table. Defendants’ appeal will be
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rendered moot if they must comply with those requirements before the Court of Appeals has an

opportunity to rule on these novel legal issues. The issues are sufficiently serious, substantial,

difficult, and doubtful that they warrant appellate review before they are mooted by construction

wrecking crews. Moreover, defendants will be irreparably harmed if the store entrances (and the

Hollister brand) are deconstructed before the Court of Appeals has time to consider and answer

these important legal questions, while plaintiffs will sustain no substantial injury if a temporary

stay is entered to preserve the status quo. Accordingly, defendants respectfully move the Court

to stay the permanent injunction pending appeal.

II. ARGUMENT

A. Applicable legal standards

“[A]s part of its traditional equipment for the administration of justice, a federal court can

stay the enforcement of a judgment pending the outcome of an appeal.” Nken v. Holder, 556

U.S. 418, 421 (2009), quoting Scripps-Howard Radio, Inc. v. FCC, 316 U.S. 4, 9 (1942). “A

stay…hold[s] a ruling in abeyance to allow an appellate court the time necessary to review it.”

556 U.S. at 421. In particular, the Civil Rules specify that a district court “may suspend…an

injunction” while an appeal is pending. Fed. R. Civ. P. 62(c). The Court of Appeals also has

authority to stay an injunction, but “[a] party must ordinarily move first in the district court

for…an order suspending…an injunction while an appeal is pending.” Fed. R. App. P.

8(a)(1)(C). See, e.g., Homans v. City of Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001).

“The purpose of a stay is to preserve the status quo pending appellate determination.”

Mainstream Marketing Services, Inc. v. FTC, 284 F. Supp.2d 1266, 1268 (D. Colo. 2003),

quoting McClendon v. City of Albuquerque, 79 F.3d 1014, 1020 (10th Cir. 1996). In Nken,
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supra, 556 U.S. at 427, the Supreme Court explained that, in addition to protecting the parties’

rights, this “allows an appellate court to act responsibly.”

A reviewing court must bring considered judgment to bear on the
matter before it, but that cannot always be done quickly enough to
afford relief to the party aggrieved by the order under review. The
choice for a reviewing court should not be between justice on the
fly or participation in what may be an “idle ceremony.” The
ability to grant interim relief is accordingly not simply “an historic
procedure for preserving rights during the pendency of an appeal,”
but also a means of ensuring that appellate courts can responsibly
fulfill their role in the judicial process.

(Id., citations omitted.)

The grant of a stay pending appeal pursuant to Civil Rule 62(c) is discretionary. Middle

Rio Grande Conservancy Dist. v. Norton, 294 F.3d 1220, 1231 (10th Cir. 2002); Precision

Concrete Cutting, Inc. v. Concrete Sidewalk Solutions, Inc., No. 11-cv-01123, 2012 U.S. Dist.

Lexis 25838 (D. Colo. 2012). However, “[t]he fact that the issuance of a stay [pending appeal] is

left to the court’s discretion does not mean that no legal standard governs that discretion…. ‘[A]

motion to [a court’s] discretion is a motion, not to its inclination, but to its judgment; and its

judgment is to be guided by sound legal principles.’” Nken, supra, 556 U.S. at 434, quoting

United States v. Burr, 25 F. Cas. 30, 35 (CC Va. 1807) (Marshall, C.J.). “The propriety of [a

stay pending appeal] is dependent upon the circumstances of each case,” Nken, 556 U.S. at 433,

quoting Virginian R. Co. v. United States, 272 U.S. 658, 672 (1926), and this “require[s]

individualized consideration and assessment.” McClendon, supra, 79 F.3d at 1020.

The legal principles that guide the Court’s discretion in deciding whether to stay an

injunction pending an appeal “have been distilled into consideration of four factors”:

(1) whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in the
proceeding; and (4) where the public interest lies.
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Nken, supra, 556 U.S. at 434, quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987). See also

Mainstream Marketing Services, supra, 284 F. Supp.2d at 1268 (same).

The first two factors “are the most crucial.” Nken, supra, 556 U.S. at 566. However,

courts in this Circuit have addressed the first factor -- the likelihood of success on the merits --

after they consider the other three factors, because they affect the way that the first factor is

applied. In McClendon, supra, 79 F.3d at 1020, the Court explained that “[i]f defendants can

meet the other [three] requirements for a stay pending appeal, they will be deemed to have

satisfied the likelihood of success on appeal element if they show ‘questions going to the merits

so serious, substantial, difficult, and doubtful, as to make the issues ripe for litigation and

deserving of more deliberate investigation;’” defendants are not required to show that success on

the merits is “probable” in these circumstances. Quoting Walmer v. United States Dept. of

Defense, 52 F.3d 851, 854 (10th Cir.), certiorari denied, 516 U.S. 974 (1995). See also

Precision Concrete, supra, 2012 U.S. Dist. Lexis 25838, at *11 (“[i]f the moving party

establishes that the three ‘harm’ factors weigh decidedly in its favor, the ‘likelihood of success’

requirement is somewhat relaxed”); Sierra Club v. El Paso Gold Mines, Inc., No. 01-PC-2163,

2003 U.S. Dist. Lexis 28217, at *5 (D. Colo. 2003) (same; “[a]ccordingly, I will address the

likelihood of success on the merits factor last”).

B. A stay pending appeal is warranted in this case

Analysis of the four Nken factors demonstrates that a stay of injunctive relief pending

appeal is appropriate in this case. As set forth below, the three “harm” factors -- i.e., whether

defendants would be irreparably harmed absent a stay, whether a stay would substantially injure

plaintiffs, and whether a stay would be in the public interest -- tip decidedly in defendants’ favor,
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and defendants have shown that the appellate legal issues are sufficiently serious and difficult to

satisfy the first factor.

1. Defendants will sustain irreparable harm if a stay is not entered

In deciding whether to enter a stay of its injunctive order pending appeal, the second

Nken factor directs this Court to consider “whether the applicant will be irreparably injured

absent a stay.” Hilton, supra, 481 U.S. at 776. An injury constitutes irreparable harm if it is

“both certain and great.” Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250

(10th Cir. 2001). “In evaluating irreparable injury, the Court normally looks to the harm alleged

by the movant, then assesses the substantiality of the claimed injury, the likelihood of its

occurrence, and the sufficiency of the proof.” Tri-State Truck Insurance v. First National Bank

of Wamego, No. 09-4158, 2011 U.S. Dist. Lexis 111927, at *6 (D. Kan. 2011). A “speculative

and remote injury” that “might” occur is not sufficient. Malone v. Mukasey, No. 08-cv-01795,

2009 U.S. Dist. Lexis 116771, at *3 (D. Colo. 2009).

The harm that defendants would suffer in this case in the absence of a stay is both certain

and great. The permanent injunction entered by the Court requires defendants to reconstruct the

entrances at 231 Hollister stores around the country, at an estimated total cost of $8 million to $9

million. Moreover, this construction work cannot be delayed. Defendants are required to

remodel not less than 77 stores during the next 16 months, and at least 77 more stores in each of

the following years, so that all entrances are reconstructed by no later than January 1, 2017, with

one possible six-month extension for good cause. (Permanent Injunction, ECF No. 211, at 4.)

Business activities at the stores will be affected while entrances are torn out and reconstructed,

resulting in lost sales and loss of customer goodwill. These substantial and irreparable harms

cannot be avoided by defendants unless the injunction is stayed. Accordingly, this factor

supports entry of a stay pending appeal.
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2. Plaintiffs will not sustain substantial injury if a stay is entered

The next factor that the Court must consider is “whether issuance of the stay will

substantially injure the other parties interested in the proceeding.” Nken, supra, 556 U.S. at 434.

In this case, plaintiffs will suffer no financial losses of any kind if a stay is issued pending

appeal. Compare Mainstream Marketing Services, supra, 284 F. Supp.2d at 1269 (denying a

stay because it would cause “substantial economic injury” to the plaintiffs). The status quo will

be maintained in every respect during the stay, and there will continue to be two automatic entry

doors at the front of each store that are fully accessible to people who use wheelchairs. There is

no indication “that any real prejudice, other than delay itself, will occur if a stay is granted,” and

mere delay alone “fails to show substantial harm.” Tri-State Truck Ins., supra, 2011 U.S. Dist.

Lexis 111927, at *8. A stay pending appeal always results in a delay while the appeal is

resolved, by definition, but this does not establish that plaintiffs will be substantially harmed.

Sierra Club, supra, 2003 U.S. Dist. Lexis 28217, at *15.

In short, a stay pending appeal will merely preserve the status quo until the important and

novel legal issues presented by this case are considered and decided by the Tenth Circuit Court

of Appeals. Plaintiffs and class members will continue to have access to every Hollister store

through the two level, fully automatic entry doors that are adjacent to the elevated entry door at

the front entrance. Accordingly, this factor also tips in favor of staying injunctive relief pending

appeal.

3. Public interest

The Court must also consider “where the public interest lies” in deciding whether to grant

a stay pending appeal. Hilton, supra, 481 U.S. at 776. “The public interest inquiry primarily

addresses the impact on non-parties rather than parties.” Sammartano v. First Judicial District
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Court, 303 F.3d 959, 974 (9th Cir. 2002). In the present case, there are two potential public

interests at issue.

First, the public has an interest in the proper enforcement of ADA requirements, but that

begs the question of what the ADA requires in this case. If the Court of Appeals ultimately

concludes that the elevated entry doors to the Hollister stores comply with the ADA, the public

interest is not adversely affected by a stay; if it concludes that the entry doors do not comply, the

public interest is adverse to a stay. It is impossible to predict at the present time whether this

public interest is served by granting a stay or by denying a stay.

Second, the public also has an interest in avoiding unnecessary waste of economic

resources. If a stay is not entered, defendants must spend $8 million to $9 million to remove the

elevated entry doors and construct new entrances at 231 stores. If a stay is entered, this colossal

expense will be minimized regardless of whether plaintiffs or defendants ultimately prevail on

appeal.

Accordingly, this factor also favors granting a stay pending appeal.

4. Likelihood of success on merits

As noted above, the first Nken factor -- the defendants’ likelihood of success on the

merits -- is considered last by courts in this Circuit because the other three factors determine the

applicable legal standard. Many courts have observed that this factor “cannot be rigidly

applied;” if it were, a stay pending appeal “would seldom, if ever, be granted because the district

court would have to conclude that it was probably incorrect in its determination of the merits.”

Protect Our Water v. Flowers, 377 F. Supp.2d 882, 884 (E.D. Cal. 2004). See Desktop Images,

Inc. v. Ames, 930 F. Supp. 1450, 1452 (D. Colo. 1996) (same).
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Accordingly, “where the moving party has established that the three ‘harm’ factors tip

decidedly in its favor, the ‘probability of success’ requirement is somewhat relaxed…[and] is

demonstrated when the petitioner seeking the stay has raised ‘questions going to the merits so

serious, substantial, difficult, and doubtful as to make the issue ripe for [appellate] litigation and

deserving of more deliberate investigation.’” FTC v. Mainstream Marketing Services, Inc., 345

F.3d 850, 852-53 (10th Cir. 2003), quoting Prairie Band, supra, 253 F.3d at 1246-47. See also

McClendon, supra, 79 F.3d at 1020 (same; “[t]he purpose of a stay is to preserve the status quo

pending appeal” when “a serious legal question” is presented); Desktop Images, supra, 930 F.

Supp. at 1452 (district courts may properly “stay their own orders when they have ruled on an

admittedly difficult legal question and when the equities of the case suggest that the status quo

should be preserved,” even if they believe that it is not “probable” that their orders will be

reversed on appeal).

For example, the District Court granted a stay pending appeal in Center for Intern.

Environ. Law v. Office of U.S. Trade Representative, 240 F. Supp.2d 21, 22 (D.D.C. 2003), even

though it “did not agree with defendants’ position on the merits,” because defendants

demonstrated a “substantial case on the merits” regarding “an issue of first impression.” The fact

that the appeal “centered on a novel and admittedly difficult legal question weighs in favor of a

stay.” Id. See also Prairie Band, supra, 253 F.3d at 1239 (noting that the Court had properly

granted a stay of an injunction pending appeal even though it later affirmed the injunction).

In the present case, the Court’s summary judgment ruling addressed several extremely

important legal questions arising under the ADA that are issues of first impression in the courts.

First, no other federal court has ruled on the question of whether adjacent entry doors located at

the front of a building collectively constitute a single “entrance” under the recently revised ADA
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Guidelines. Second, defendants’ appeal presents the still-unanswered question of whether

plaintiffs and class members have a prospective injury-in-fact, and therefore have standing under

the ADA to obtain injunctive relief against a store, in the absence of any evidence that they have

ever been to that store, or that they have any intention of patronizing it in the future even if all

alleged ADA violations are remedied. Third, this appeal raises the fundamental but still

unresolved legal issue of whether a district court should balance the respective harms to the

parties in deciding whether to enter an injunction under the ADA.

These unsettled legal questions are “serious, substantial, difficult, and doubtful” and are

deserving of appellate consideration. Accordingly, this factor also favors entering a stay pending

appeal.

C. A stay pending appeal should preserve the time period that the injunction
allows for full compliance

Defendants’ counsel conferred with plaintiffs’ counsel before filing the instant motion, as

required by D.C. Colo. Local Civil Rule 7.1(A). Plaintiffs’ counsel stated at that time that they

would agree to a stay of the permanent injunction pending appeal if the final deadline it imposed

for reconstructing the entrances of all stores – January 1, 2017 – remained in place. This would

require defendants to complete the reconstruction work in whatever time remained between the

decision of the Court of Appeals and January 1, 2017, if that Court affirms the judgment. It

would not preserve the 3 year time period that this Court previously found reasonable for

defendants to fully comply with the terms of the injunction.

This would defeat the purpose of the stay pending appeal. Defendants would not be able

to meet the January 1, 2017, deadline for full compliance unless the Court of Appeals ruled on

the merits of the appeal immediately, and defendants’ recent experiences in other cases pending
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in the Tenth Circuit Court of Appeals have shown that a delay of one to two years or more is not

uncommon before it rules upon an appeal.

A stay pending appeal that did not extend the deadline for full compliance would

therefore be ineffectual and defeat the purpose of a stay, as defendants would still be required to

begin reconstruction of the store entrances before the Court of Appeals rules and thus face the

same irreparable harm described above. Instead, the stay should operate as a true stay and delay

the deadlines established by the injunction for the amount of time that elapses during the appeal,

so that the injunction will ultimately preserve the time period it allows for full compliance,

measured from the date of the Court of Appeals’ ruling rather than from the date of this Court’s

judgment.

III. CONCLUSION

For the reasons set forth above, defendants respectfully move the Court to stay the

permanent injunction it entered in this matter pending appeal and to preserve the time period

allowed by the injunction for completing all reconstruction of defendants’ stores.

Respectfully submitted,

s/ Mark A. Knueve

Thomas B. Ridgley
Mark A. Knueve
Richard T. Miller
VORYS, SATER, SEYMOUR AND PEASE LLP
52 E. Gay Street
P.O. Box 1008
Columbus, Ohio 43215
Tel: (614) 464-6387
Fax: (614) 719-4808
maknueve@vorys.com
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OF COUNSEL:

HOLLAND & HART LLP
555 Seventeenth Street, Suite 3200
Post Office Box 8749
Denver, CO 80201-8749
Tel: (303) 295-8749
Fax: (303) 975-5464
geurich@hollandhart.com

Counsel for Defendants
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Mark A. Knueve
OF VORYS, SATER, SEYMOUR & PEASE LLP
52 E. Gay Street
Columbus, Ohio 43215
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