
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Senior District Judge Wiley Y. Daniel 

Civil Action No. 09-cv-02757-WYD-KMT 

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation; 

ANITA HANSEN; and 

JULIE FARRAR, on behalf of themselves and all others similarly situated, 

Plaintiffs, 

V. 

ABERCROMBIE & FITCH CO., et al., 

Defendants. 

DEFENDANTS’ REPLY TO PLAINTIFFS’ SUBMISSION OF 
PROPOSED PERMANENT INJUNCTION 

This Court previously found that the elevated entrances at 231 Hollister stores 

violate the Americans with Disabilities Act ("ADA"), 42 U.S.C. 12181, et seq., and granted 

summary judgment to plaintiffs on their claim for injunctive relief. (ECF No. 200.) It instructed 

the parties to meet and confer in an attempt to agree upon terms for the injunction. (Id., at 20.) 

CCDC and Abercrombie participated in mediation on March 12, 2013, and April 25, 2013, but 

could not reach agreement. CCDC then filed Plaintiffs’ Submission of Proposed Permanent 

Injunction with an attached proposed injunction. (ECF No. 203.) The Court should conduct a 

hearing and revise the terms of CCDC’s proposed injunction for the following reasons.’ 

Abercrombie respectfully maintains that Hollister stores comply with the ADA, and submits these objections and 
comments without waiving any rights to appeal and without waiving prior objections to previous rulings in this case. 
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A. 	The proposed injunction exceeds the requirements of the ADA. 

Initially, Abercrombie objects to the portion of the proposed injunction stating 

that the ADA "mandates" an injunction and requests that this portion of the injunction be 

stricken. (ECF 203-1, at Section I.H). CCDC maintains that "no balancing of harms is required" 

to recover injunctive relief, (ECF No. 203, at 3), and points out that the Court has held that 

CCDC is not required to show that the benefits of the proposed injunction outweigh the resulting 

harms. (ECF No. 203, at 1, citing Order, ECF No. 200.) As Abercrombie previously argued, 

however, a balancing of harms and benefits is required before injunctive relief can be ordered 

under the ADA. (ECF No. 179, at 12-14.) See, e.g., Rothberg v. Law School Admission Council, 

102 Fed. Appx. 122, 125-126 (10th Cir. 2004). 

Additionally, CCDC’s proposed permanent injunction improperly requires far 

more than ADA regulations require. For example, the ADA allows up to 40 percent of the 

entrances to each store to be inaccessible to people who use wheelchairs, and also allows 

inaccessible entry doors at entrances so long as one entry door is accessible. 2010 ADA 

Standards, §206.4.1 ("at least 60 percent of all public entrances" shall comply with accessibility 

requirements for doors); 206.5 ("Each entrance to a building or facility required to comply with 

206.4 shall have at least one door, doorway, or gate complying with 404."). Nonetheless, 

CCDC’s proposed injunction would require that "y  point of entry into and any point of egress 

from any Hollister store" must be level with the surrounding floor space, ramped, or "closed 

off." (See, e.g., ECF 203-1, at Sections I.H., II.C., III.A., III.C. (emphasis added)). Abercrombie 

would be enjoined from "constructing Elevated Entrances or any other type of entrance that is 

not readily accessible to and usable by individuals who use wheelchairs.. .now or in the future." 

(Id.) 
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In other words, the proposed injunction would prohibit Abercrombie from having 

M entries that are not fully accessible, even if they are not elevated and even if 60 percent of 

the entries to each store comply with all accessibility requirements. CCDC has identified no 

statute, caselaw, or legal theory that authorizes the Court to require a defendant to do more than 

the law requires. Moreover, to the extent the proposed injunction purports to contain 

requirements regarding any entry door other than the porch-like structure, it exceeds the scope of 

this controversy and the scope of the Court’s rulings. Accordingly, these overbroad provisions 

should be stricken from the proposed injunction. 

Abercrombie also objects to portions of the proposed injunction that bars it from 

opening any type of entrance that it not accessible "now or in the future." (ECF 203-1, at 

Section II.C.) Because it has no reasonable temporal limit, this provision would purport to 

indefinitely bind Abercrombie for all time. This type of overbroad provision is impermissible 

and should be stricken. 

Additionally, Abercrombie objects to the portion of the proposed injunction 

which characterizes Abercrombie’ s entry door as a "separate, segregated entrance." (ECF 203-1, 

at Section II.B.) It is undisputed that both disabled and non-disabled customers use the 

accessible entry doors at Hollister stores, and it is similarly undisputed that the traffic patterns 

inside the store are precisely the same for disabled and non-disabled customers regardless of 

whether someone uses the porch-like structure or the accessible entry doors to enter the store. 

(See ECF 164-2 at ¶J 14-16, 18, Exh. J.) Plaintiffs’ language is grossly inaccurate and 

needlessly inflammatory and should be stricken. 
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B. 	The harms that would result from the proposed injunction exceed any actual 
benefits. 

As stated above, CCDC maintains that "no balancing of harms is required" to 

recover injunctive relief. (ECF No. 203, at 3.) While Abercrombie argued that a balancing of 

harms and benefits is required before injunctive relief can be ordered under the ADA (see ECF 

No. 179, at 12-14; Rothberg v. Law School Admission Council, 102 Fed. Appx. 122, 125-126 

(10th Cir. 2004)), CCDC points out that the Court has held that CCDC is not required to show 

that the benefits of the proposed injunction outweigh the resulting harms. (ECF No. 203, at 1, 

citing Order, ECF No. 200.) 

CCDC therefore has not even attempted to offer evidence that the proposed 

injunction is supported by a balancing of harms and benefits. It does not dispute Abercrombie’s 

evidence that compliance with the terms of the proposed injunction would cost Abercrombie 

between $8 million and $9 million in construction costs alone, in addition to the $1 1.5 million it 

already spent on accessibility modifications, and that each of the entry doors at issue would have 

to be closed for 7 to 10 days while the work is performed, causing disruption, reduced customer 

traffic in the stores, and lost sales. (See Bondy Declaration, filed contemporaneously herewith, 

at ¶ 3.) 

The other two alternatives CCDC proposes are not real alternatives. The only 

evidence before the Court establishes that it is "not physically possible" to install ramps at the 

stores, given their location in shopping malls and other ADA requirements. (See Bondy 

Declaration at ¶ 4.) The third proposed alternative, closing off the elevated entrances, would be 

"the worst, and least acceptable" of the three options because it would be confusing to customers 

and would cause "immense. . . loss in sales and revenue" and "permanent damage to the Hollister 
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brand." (Id., at ¶ 5.) Additionally, as stated above, each alternative exceeds ADA requirements 

by prohibiting any entries that are not fully accessible. 

The limited benefits of CCDC’s proposed injunction are demonstrated by the 

extreme difficulty CCDC has had locating individual plaintiffs for this action, i.e., people who 

use wheelchairs, and live near one of the Hollister stores that has an elevated entrance, and are 

interested in shopping for Hollister clothing, and are deterred from shopping there because one 

of the three entry doors has steps. The fact that CCDC’s claims rely upon hypothetical claimants 

to justify the requested nationwide injunctive relief suggests that the resulting costs outweigh the 

actual benefits to actual people. 

CCDC does not mention the alternative remedy proposed by Abercrombie and 

already implemented at the Park Meadows Hollister store near Denver, Colorado. Abercrombie 

made alterations to that store that increased the visibility of the two fully accessible entries at the 

store and added signage that indicated which portion of the store could be accessed through each 

of those entries. (Id. ) Abercrombie made these changes in response to concerns expressed by 

the Court in a previous order (see ECF No. 109, at 10 (finding that it was not clear that there 

were accessible entries on either side of the elevated entry, and that the absence of signs 

prevented customers using wheelchairs from having the same pattern of use as other customers)) 

and offered to make similar changes to all Hollister stores with steps in the United States. 

Although this Court has previously held that these changes are not "material" and insufficient to 

resolve the issues in dispute in this case (see ECF 200 at 7-8), Abercrombie respectfully submits 

that when the equities are balanced this can be the only appropriate potential remedy in this 

matter. 2  

2  Abercrombie respectfully maintains that Hollister stores comply with the ADA and that no remedy is necessary or 
appropriate. 
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C. 	CCDC has not demonstrated that the deadline, time-table, and reporting 
requirements of the proposed injunction are necessary or reasonable. 

CCDC’s proposed injunction would also impose an inflexible deadline for 

modifications to all 231 Hollister stores, and a rigid time-line requiring completion of a specified 

number of stores every month, as well as burdensome reporting requirements. But CCDC has 

made no showing whatsoever that these requirements are necessary or reasonable. CCDC’s 

proposed injunction would require Abercrombie to remove, ramp, or close off the elevated 

entrances at the 231 Hollister stores within approximately 18 months, and it would further 

mandate that modifications at fifteen stores must be completed each and every month during that 

time period. (ECF No. 203-1, at 4.) CCDC does not explain why this time-table is necessary, or 

why a specified number of the stores must be modified every month in addition to meeting the 

final deadline. In fact, the brief it submitted in support of its proposed injunction does not even 

mention -- let alone justify -- either requirement, and it has presented no evidence whatsoever 

that the deadline and timetable are reasonable or even feasible. (ECF No. 203) In short, CCDC 

has offered no factual or legal support of any kind for these proposed requirements. Compare 

Access 4 All, Inc. v. Atlantic Hotel Condo. Association, 2005 U.S. Dist, Lexis 41601, at *37..*38 

(S.D. Fla. 2005) (granting defendants almost 12 months to construct an accessible ramp). 

CCDC’s proposed injunction would also require Abercrombie to "file a report" 

every six months identifying the Hollister stores where the elevated entrances have been 

removed, ramped, or closed off, and to provide photographic proof. (ECF No. 203-1, at 4.) 

CCDC does not allege that Abercrombie has ever failed to comply with the terms of court-

ordered injunctions in any litigation, and it offers no factual or legal basis for saddling 

Abercrombie with this burden and expense. If, as CCDC claims, it has members who want to 

shop at every one of the 230 bluster stores and who will do so when the elevated entrances are 
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removed, then there is no reason CCDC cannot follow normal procedures and seek this Court’s 

intervention if Abercrombie fails to comply with the proposed injunction. 

D. 	Conclusion. 

Accordingly, for the foregoing reasons, Abercrombie respectfully requests that 

this Court revise plaintiffs’ proposed injunction as specified above. 

Respectfully submitted, 

s/ Mark A. Knueve 

Thomas B. Ridgley 
Mark A. Knueve 
Richard T. Miller 
VORYS, SATER, SEYMOUR AND PEASE LLP 
52 E. Gay Street 
P.O. Box 1008 
Columbus, Ohio 43215 
Tel: (614) 464-6387 
Fax: (614) 719-4808 
maknueve@vorys.com  

HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Post Office Box 8749 
Denver, CO 80201-8749 
Tel: (303) 295-8749 
Fax: (303) 975-5464 
geurich(hollandhart.com  

Counsel for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 17, 2013, I have caused to be electronically filed the 
foregoing with the Clerk of Courts using CM/ECF system which will send notification of such 
filing to the following e-mail addresses: 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, Colorado 80203 
Voice: (303) 839-1775 
Facsimile: (303) 839-1782 
E-mail: kwilliamsccdconline.org  
E-mail: amontoyaccdconline.org  

Amy R. Robertson 
Timothy Patrick Fox 
Fox & Robertson, P.C. 
104 Broadway, Suite 400 
Denver, Colorado 80203 
Voice: (303) 595-9700 
Facsimile: (303) 595-9705 
E-mail: arob(foxrob.com  
E-mail: tfox@foxrob.com  

Bill Latin Lee 
Julia Campins 
Lewis, Feinberg, Lee, Renaker & Jackson, P.C. 
476 - 9th Street 
Oakland, CA 94607 
Voice: (510) 839-6824 
Facsimile: (510) 839-7839 
E-mail: bleelewisfeinberg.com  
E-mail: jcampins@lewisfeinberg.com  

Is/ Mark A. Knueve 
Mark A. Knueve 
Richard T. Miller 
OF VORYS, SATER, SEYMOUR & PEASE LLP 
52 E. Gay Street 
Columbus, Ohio 43215 
Phone: (614) 464-6400 
Fax: (614) 464-6350 
maknueve@vorys.com  
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