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19 *  *  *  *  * 

20 PROCEEDINGS 

21 (In open court at 10:07 a.m.)

22 THE COURT:  All right.  This is 09-cv-2757, Colorado

23 Cross-Disability Coalition and others, versus Abercrombie &

24 Fitch Company, and others.

25 Would counsel enter their appearances?



     3

 1 MS. ROBERTSON:  Good morning, Your Honor,

 2 Amy Robertson, on behalf of the plaintiffs, and with me      is

 3 Tim Fox, my law partner, Caitlin Anderson our paralegal, and

 4 Kevin Williams and Andrew Montoya from the Colorado

 5 Cross-Disability Coalition.

 6 THE COURT:  Good morning.

 7 MR. KNUEVE:  Good morning, Your Honor, Mark Knueve and

 8 Greg Eurich.

 9 THE COURT:  We did the class-certification order last

10 April, and then, shortly thereafter, there was this motion for

11 an injunction, and I really can't understand why, but the

12 hearing on this should have happened sooner.  So anyway.  

13 So I want to get to the bottom of this, and then we

14 will give everybody a chance to make a fuller record.  I have

15 looked at all of this, and I am -- I have a very strong leaning

16 that the Court's prior rulings on standing apply in full force

17 and effect.  And I don't find much merit to the defendant's

18 argument that somehow these plaintiffs somehow don't have the

19 ability to proceed with the injunction request because they

20 haven't seen or been at the store since these alterations

21 occurred to the side doors where they put on some handles and

22 maybe new signage.  

23 And the reason is, fundamentally, the raised porch,

24 the elevated-porch design is still in full force and effect,

25 and because of the steps that are required for going up into
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 1 the porch, and and descent from the porch, some of the same

 2 impediments under the ADA remain.

 3 Now, about the standards; the 2010 standards versus

 4 1991 standards, and standards and regulations are one and the

 5 same for purposes of what we're talking about.  When this case

 6 was filed, when we had our initial hearings, and when I made

 7 prior rulings, including the ruling in August of 2011, where I

 8 found that the ADA had been violated, partial-summary judgment

 9 was granted in favor of the plaintiff, the 1991 regulations or

10 standards were in full force and effect.  They remain in full

11 force and effect.  And the 2010 Standards really had a lengthy

12 public-hearing period, and didn't, as I understand it, really

13 didn't take effect for these stores until 2012, March of 2012

14 or something like attachment.

15 The 1991 regs really are the operative regs, and to

16 the extent 2010 standards clarified certain things; we have the

17 Statement of Interest filed by the Department of Justice, June

18 26th, 2012, and in that Statement of Interest, the United

19 States said some things that give me cause to believe that I

20 have got to give some deference to the agency's interpretation

21 of its own regulations and standards.  And to try to split

22 hairs and somehow say that one thing applies versus another,

23 I'm not so sure that that's what this Court should be doing.

24 So again, we will come back and I will entertain

25 arguments from the defendants on some of this.  But I really
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 1 think that the Court finds credible, I would say, United States

 2 of America Statement of Interests, and that this is something

 3 that I have got to give deference to, because it's the agency's

 4 interpretation of it's own regs.  And so, if, in fact, my prior

 5 order here remains in full force and effect, and, if, in fact,

 6 the injunction is going to remain an injunction, because I'm

 7 not inclined to vacate my order of August 31, 2011, because I

 8 don't think there's any basis to do it, again I will give the

 9 defendants a chance to urge more, if you want to, for the

10 record, then really, the issue is what remedy is the plaintiff

11 really seeking?

12 Now, it seems to me that what plaintiff is saying

13 that -- and this is how the plaintiffs distinguish what the

14 defendant has said about the Sturm College of Law situation,

15 and about other structures where there have been stairs but

16 there's also a ramp.  So as I understand the Sturm College of

17 Law, even though the steps are more elevated than the ones at

18 the Hollister Store in Park Meadows -- and by the way, to the

19 extent the Orchard Store is closed, it's closed.  You can't

20 issue an injunction against a closed store, but that's

21 something that falls out anyway, I would think.  

22 So the issue is with the Sturm College of Law and

23 other structures where there have been elevated stairs, so long

24 as a ramp is installed, then that would seem to meet the

25 accessibility and accommodation requirements, and in instances
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 1 where, for example, the Sturm College of Law, there was a

 2 challenge there, a ramp was either -- existed or was -- was

 3 installed, and that satisfied the accessibility issues.

 4 So I think the plaintiff -- but I want to clarify

 5 this, the plaintiffs are seeking to either have the stairs at

 6 the front entrance of the Hollister Stores, either removed or a

 7 ramp installed.  And that is what has happened on the

 8 peripheral, where you put in some doors, handles on doors, you

 9 put a sign for boys, a sign to girls, you maybe put in some

10 other signage, that really didn't address the substantive

11 issue.  You have got these stairs that were inaccessible and in

12 violation of the Americans with Disability Act when I made my

13 underlying rulings and I think that still probably remains in

14 full force and effect, subject to hearing some argument here,

15 but I have looked at all of this, and I don't think there's

16 anything that I have read that causes me to believe there's any

17 legal reason to change anything I have previously done.

18 So I want to, sort of, let you know I have looked at

19 all of this, and I have some strong leanings, although

20 obviously we are having a hearing, so I will listen to

21 whatever, primarily, the defendants want to say.  But I want to

22 talk about this remedy.  I have a couple of questions.  And

23 let's deal with that first.  And this really goes to the

24 defendant's counsel.

25 Before you spent 11 million dollars to -- if that's
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 1 what you spent.  I think it was 11.4 million, but whatever the

 2 number is.  To put handles on doors, to put the signs up and

 3 other things, did you talk to counsel for the plaintiffs to see

 4 if those alterations or modifications would satisfy the remedy

 5 they are seeking in this case?

 6 MR. KNUEVE:  Your Honor, to clarify, the

 7 11-and-a-half-million dollars that was spent, was spent on --

 8 that included moneys that were spent on paths of travel through

 9 the store.

10 THE COURT:  Oh, all right.

11 MR. KNUEVE:  And the cash wrap, which were remedied.

12 And that would be not inclusive of the door handles and signage

13 at the Park Meadows Store.  We only made those changes at the

14 one store --

15 THE COURT:  You didn't do it at other stores, just at

16 Park Meadows?

17 MR. KNUEVE:  Correct.  The thought being that if --

18 that if -- if Your Honor ruled that that satisfied the ADA,

19 that change -- those changes would be made at all stores

20 across --

21 THE COURT:  All right.  So I misspoke.  So the

22 11.4-million dollars was done -- spent for other reasons, and

23 the handles and signage only -- only occurred as modifications

24 at the Park Meadow Store.

25 MR. KNUEVE:  Now, if I might answer the -- the
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 1 question, which was, did we speak to opposing counsel?  We did,

 2 way back when a -- a letter was sent by CCDC to the company

 3 related to their concerns, there were extensive discussions

 4 about potential remedies, and from the company's perspective,

 5 the company implemented the remedies that were agreeable to the

 6 CCDC, certainly with respect to the path of travel and the cash

 7 wrap.

 8 The dispute seems to be related to the entrance to the

 9 store.  It's our understanding, based on discussions with CCDC

10 and plaintiff's counsel that the only remedy that was

11 satisfactory to plaintiffs was removal of the porches at all

12 stores across the country, and that was when impasse was

13 reached.

14 THE COURT:  What about a ramp?  If a ramp is installed

15 at all stores, but the porch remains, why wouldn't that satisfy

16 the requirements of the law?

17 MS. ROBERTSON:  Your Honor --

18 THE COURT:  Yes.

19 MS. ROBERTSON:  That would, and that was why we were

20 interested in the -- in the pictures of the Sturm College of

21 Law and Benihana Restaurant if you had steps and a ramp, both

22 reaching the porch, that would certainly satisfy the law.

23 The other thing we've done, Your Honor, is the steps

24 that are in place at just about half of the stores?  The other

25 half have something that looks sort of porch-like, but is flat,
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 1 has a level entry, and we brought a couple of photographs of

 2 those, to -- that's -- you know, when we say, "remove the

 3 porch", I'm afraid that we spoke -- we probably had an inartful

 4 use of language in our initial request for an injunction.  We

 5 don't mean take, you know -- tear down the porch.  The concept

 6 would be, the porch can certainly stay for its decorative

 7 value, but it either needs to be ramped or the -- where the

 8 steps are, needs to be flattened out.  And again, in about half

 9 the stores Hollister has done that, apparently, to us,

10 consistent with the design.  So we have got some pictures of

11 that if the Court, would like to see this?

12 THE COURT:  Okay.

13 MR. KNUEVE:  Ms. Robertson is absolutely correct,

14 approximately half of Hollister stores have a different

15 entrance structure than the one at issue in this case.  There

16 are no steps at those stores.

17 The issue with the ramp, Your Honor, is, from my

18 discussions with the company, I don't believe it would be

19 feasible, because the problem really is going down into the

20 store from the porch-like structure.  In other words, there's

21 not really a feasible way to have both the ramp and the steps

22 going back down into the store.

23 THE COURT:  All right.  Why don't we do this, let me,

24 sort of, say a few more things, and I will hear some argument,

25 and then we will devote some time, if I'm going to enter an
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 1 injunction, so what should be the specificity of that

 2 injunction?  Because I want to make it clear, if we get to that

 3 point, and again I'm strong leaning that I'm not inclined to

 4 change anything that I have previously done, I want to be fair

 5 to the defendant, so this isn't a situation of saying you have

 6 got to do more architectural modifications that aren't really

 7 required.  But on the other hand, you have got to ensure that

 8 those who are in wheelchairs, those who are handicapped, have

 9 equal access to these stores, and that -- and that's what has

10 to happen.

11 Now, whether that means you have a ramp; whether that

12 means you flatten out the entrance so the stairs go away, but

13 there's a way for people in wheelchairs to enter and have the

14 same experience as people who are not in wheelchairs, that's

15 really up to you, and it's up to the parties.  And so I think

16 that the remedy needs to be broad enough to provide a result

17 here that's fair and just, but not so intrusive that things are

18 destroyed that don't need to be destroyed, and money spent that

19 doesn't need to be spent.  I don't think that the plaintiffs

20 are asking for that either.

21 So we just need to -- but let's -- let's, sort of --

22 let me lift up a couple of things.  We really have several

23 things that are before the Court today.  And we have

24 Plaintiff's Motion For Summary Judgment And Entry Of Injunction

25 And Entry Of Judgment, that was filed on April 27th 2012.  And
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 1 then Defendant's Motion For Summary Judgment, Or In The

 2 Alternative To Vacate The August 31, 2011 Order, and that was

 3 filed on May 3rd, 2012, and all of those motions have been

 4 fully briefed for awhile.

 5 And I would note that on June 26th, 2012, a Statement

 6 Of Interests Regarding The Motions was filed by the United

 7 States, ECF Number 181.

 8 Now I want to start with that, because I read that,

 9 and there's some things in there I think I want to make a more

10 formal part of the record.  In the -- in this document ECF 181,

11 I'm not going to read the whole thing.  I just want to read a

12 few parts of it, United States notes in the very first

13 paragraph that it files a Statement of Interest because the

14 pending motions for summary judgment raise questions about the

15 proper interpretation and application Title III of the

16 Americans with Disabilities Act, 42 U.S.C. 12181 et seq., (88),

17 and the regulations implementing that statute.

18 Specifically, this case focuses on whether the raised

19 porches at the defendants' stores comply with 2010 ADA

20 standards for accessible design (2010 Standards), which are

21 part of the Title III regulations.  As the author of the

22 regulations in question, 42 U.S.C., Section 12186, and the

23 officer mandated to enforce the ADA, 42 U.S.C. Section 12188,

24 the Attorney General has an interest in ensuring the

25 regulations' proper implementation, and therefore submits the
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 1 second Statement of Interests, pursuant to 28 U.S.C. Section

 2 517, to explain the application of the department's regulations

 3 at issue in this case.

 4 I would note parenthetically, it's noted U.S.A. had

 5 previously filed a Statement of Interest on May 31, 2011, and

 6 it predated the Court's entry of relief in favor of the

 7 plaintiffs, when I issued my order on August 31, 2011.

 8 All right.  Now, so I want to just read a little bit

 9 more of this, because I want to make this a part of the record,

10 and I have got something I want to say about it, what this

11 means under the law.

12 Now, starting at the bottom of page one and continuing

13 through the top of page three -- or through the middle of page

14 three, this is what the Statement of Interests says, quote,

15 this Court previously found on partial summary judgment, that

16 two of defendants' clothing stores violated the ADA because

17 their main entrances were on raised porches, which are only

18 reachable by steps.  The steps make the raised porches

19 inaccessible and unnecessarily relegate individuals who use

20 wheelchairs to separate entrances.  Order 12, August 31, 2011,

21 ECF number 109.  In finding an ADA violation, this Court

22 concluded that the raised porches at defendants' stores failed

23 to comply with the requirements for accessible public entrances

24 set forth in Section 4.1.38 of the 1991 ADA standards for

25 accessible design (1991 Standards), which were in effect at the
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 1 time of the Court's earlier decision.  Since that ruling,

 2 plaintiffs' class was certified and plaintiffs now seek to

 3 apply the ruling to defendants' remaining 249 stores nationwide

 4 that also have entrances on raised porches.

 5 In seeking to vacate this Court's August 2011 order,

 6 defendants emphasize a certain language that appeared in the

 7 1991 Standards was changed when the Department of Justice

 8 adopted the 2010 Standards.  Defendants' assert that as a

 9 result of this wording change, the raised porches now comply

10 with the 2010 Standards.  Defendants' argument is misplaced.

11 Many changes were made in the 2010 standards, after a

12 section-by-section review of the 1991 Standards.  The changes

13 clarified and simplified the 2010 Standards, as compared to

14 1991 Standards.  One of the significant goals of the changes

15 was to eliminate duplication or overlap in Federal

16 Accessibility Guidelines, as well as to harmonize the 2010

17 Standards with model codes that are the basis of many state and

18 local building codes.  See Nondiscrimination on the Basis of

19 Disability by Public Accommodations and in Commercial

20 Facilities 75 Fed. Reg. 56236, 56,245-46 (September 152010).

21 The Department of Justice's Interpreted guidance

22 accompanying the 2010 standards specifically states that the

23 revision regarding accessible public entrances is intended to

24 achieve the same result as the 1991 Standards.  Consequently,

25 this Court's holding that the raised porches failed to comply
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 1 with the 1991 Standards compels the conclusion that they also

 2 violate the 2010 Standards.

 3 Further, the raised porches at issue in this case

 4 function not only as entrances; they are also part of the

 5 public retail space in store, as such they are required to be

 6 accessible under both 1991 and 2010 Standards.  Throughout this

 7 litigation, defendants have emphasized the importance of the

 8 quote in-store experience unquote, for the Hollister brand.

 9 Defendants have indicated that the unique Hollister store

10 design, including its raised porches which are covered by a

11 roof, feature a wooden floor and include furniture and, quote,

12 props, unquote, such as lamps, plants and oars, is at the core

13 of creating this experience, because the raised porches,

14 including the special features and attributes are used as both

15 public retail spaces and public entrances, they must meet the

16 requirements under the ADA for both uses, unquote.

17 Now, I want to note that I believe that this Court has

18 to give some deference to the Department of Justice's

19 interpretive guidance, as well as its understanding and

20 interpretation of its regs and standards, because the Supreme

21 Court has held that an agency's interpretation of its own

22 regulation is controlling, quote, unless, quote, plainly

23 erroneous or inconsistent with the regulation.  That Auer vs.

24 Robbins.  Auer is A U E R versus Robbins, 519 US 452, 461,

25 1997, accord Chase Bank USA NA vs. McCoy, 131 S. Ct. 871, 880,
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 1 2011, and Thomas Jefferson University vs. Shalala, 512 US 504,

 2 512, 1994, where the Supreme Court noted we must give

 3 substantial deference to an agency's interpretation of its own

 4 regulations, unquote.  

 5 So while I will let the defendants say whatever they

 6 want to, in addition to what they have said in their briefs,

 7 both their response to plaintiffs' motion and their own Motion

 8 For Summary Judgment Or In The Alternative To Vacate August 31,

 9 2011 Order.  I'm not inclined to make any ruling about the

10 import of the 2010 Standards, because I think that the agency's

11 interpretation that they were intended to reach the same

12 result, in effect as the 1991 Regulations and Standards, is

13 something to which I have got to give deference.  

14 So I'm not going to change that, and so -- and I made

15 up my mind on that, but if there's more that the defendants

16 want to say on that you can.

17 So anyway, I want to say that first.  So I think

18 that -- why don't I let the defendants go first, argue and say

19 anything else you want to say.  I don't want you to regurgitate

20 what's in the briefs, because I already read them.  I

21 understand what they, and I jusst don't think they are

22 persuasive to me for the reasons I have already noted, and then

23 I will let the plaintiff respond.  

24 And what I'm interested in here is if the Court

25 believes an injunction is proper, I need to know what should be
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 1 the contours of that injunction, what should be the scope of

 2 it, how many of the stores really have raised porches versus

 3 something else, and I don't understand why some sort of a

 4 ramping wouldn't work, because it would seem to be the -- the

 5 most sufficient way to address that.  And I understand,

 6 counsel, what they said, but I want to, sort of, push you a

 7 little bit to understand -- is it Knueve?

 8 MR. KNUEVE:  Yes, Your Honor.

 9 THE COURT:  I want to understand why is won't work.  I

10 want you to make a record on whatever you think you need to

11 make a record on, in addition to what is in your previously

12 filed pleading.

13 MR. KNUEVE:  Would you prefer me to go to the --

14 THE COURT:  No.  I want you to go to the lectern.  You

15 can raise it if you need to because you are taller than some of

16 the other people who stand there.  No criticism because of

17 height, but if you need to raise it, please raise it.

18 MR. KNUEVE:  Thank you, Your Honor.  I would like to

19 make a few points, as briefly as possible--

20 THE COURT:  Excuse me, what's that?  Is that the

21 wheelchair?

22 MR. WILLIAMS:  That's the chair.

23 THE COURT:  That's fine.  No, no, I just -- I

24 understand. 

25 MR. WILLIAMS:  It won't do it again. 
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 1 MR. KNUEVE:  Just a few points, briefly, Your Honor.

 2 There really can't be any doubt that the 2010 Standards are the

 3 applicable standards by which the Park Meadows Store has to be

 4 judged, and there's really three reasons for that.  First, the

 5 Park Meadows Store was altered after March 25, 2012, and under

 6 the 2010 Standards, if a building is altered after that date,

 7 March 25, 2012, then the 2010 Standards apply.

 8 Second, the 2010 Standards state that if the 2010

 9 Standards reduced the technical requirements of the 1991

10 Standards, then a business is entitled to use the 2010

11 Standards not the 1991 Standards.

12 And then third, and I think, frankly, most

13 importantly, and this is actually in the United States

14 Statement of Interest at page seven, Your Honor, even the

15 United States agrees that newly constructed facilities subject

16 to the 1991 Standards that contain noncompliant elements, such

17 as defendants' raised porches, are required to be made

18 accessible in accordance with the 2010 Standards.  That's at

19 page seven, right above the header for B.

20 And so, even we -- we don't believe there's a

21 violation, Your Honor, but if you find that there is, even if

22 there is a violation, the -- any injunction has to bring the

23 store into compliance with the 2010 Standards, not 1991, and

24 that's critical.

25 Now the 2010 Standards made four changes, and these
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 1 are in the plain language of the regulations, and the first and

 2 the most important is that the 2010 Standards removed the

 3 seminal provision relied upon by the plaintiffs in their

 4 initial motion for summary judgment, and that was the provision

 5 that stated that the accessible entrance must be the one used

 6 by the majority of customers.

 7 That provision is nowhere in the 2010 Standards.  It

 8 simply doesn't exist.  And the removal of that language,

 9 Your Honor, under traditional principles of statutory and

10 regulatory construction, the removal of that provision has to

11 be given effect, as you stated, and as the Department of

12 Justice indicated in its brief, the 2010 Standards had an

13 inordinately long comment period.  This was something that was

14 fully vetted, and we can't simply assume that the removal of

15 this language was meaningless, and that it -- that it doesn't

16 matter.  It does matter.

17 The second change in the 2010 Standards is Section

18 206.5.1 of the 2010 Standards that says, each -- and I am

19 paraphrasing, but essentially says, each entrance shall have at

20 least one door complying with Section 404.  Essentially,

21 meaning that each entrance can -- must have at least one

22 accessible door.  This explicitly allows that an entrance can

23 have more than one door, and that not all the doors at an

24 entrance have to be accessible.

25 The second change in the 2010 Standards, Standard
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 1 206.4.1 is, and again I'm paraphrasing, 60 percent of public

 2 entrances must be accessible.  And there's no requirement there

 3 regarding location of those accessible entrances.  Again, that

 4 specifically and explicitly allows a facility to have an

 5 inaccessible entrance, as long as 60 percent of the entrances

 6 are accessible.

 7 And then the fourth change, in the 2010 regulations is

 8 Section 206.3, which states accessible routes shall coincide

 9 with or be located in the same area as general circulation

10 paths.  And again, what this regulation specifically allows is

11 that accessible routes do not have to be exactly the same as

12 general circulation paths.  They have to be in the same area.  

13 And so, respectfully, Your Honor, the Park Meadows

14 Stores complies with all of those regulations.  Either the

15 store has one single entrance with multiple entry doors, one of

16 which is accessible -- actually two are accessible, or there

17 are three entrances and 60 percent of them are accessible.

18 There's nothing in the 2010 Standards regarding the location of

19 the accessible entrance, other than that it has to be in the

20 same area as the inaccessible entrances.

21 Now, you -- you brought up, Your Honor, the Department

22 of Justice's Statement of Interest, and our view is that it is

23 not entitled to deference because its inconsistent with the

24 plain language of these regulations.  And again, all of those

25 regulations that I just quoted, Your Honor, they have to have
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 1 meaning, they have to be given effect.

 2 With respect to the Department of Justice's argument

 3 that the 2010 Standards were intended to have the same result

 4 as the 1991 Standards, first of all, that's quoted from the

 5 commentary to the regulations, not the text of the regulations

 6 themselves.  But second of all, where they are quoting from, it

 7 has nothing to do with the location of accessible entrances,

 8 whatsoever, Your Honor, and I attached a full copy of the

 9 advisory to my declaration, and its Exhibit 4 to my declaration

10 filed to my opposition to their motion for summary judgment,

11 and I can hand it to you if you like, Your Honor.

12 But that advisory is discussing the number of

13 entrances required; not the location of the entrances.  It's

14 completely irrelevant to this case.

15 With respect to the Department of Justice's argument

16 that the porch-like structure is an element, and not an

17 entrance, for three years, Your Honor, we've been arguing that

18 the -- both sides have argued that the porch-like structure is

19 an entrance, not an element.  There is nothing for sale on the

20 porch-like structure.  It's intended solely as a visual

21 display, and that's undisputed in this record, and that visual

22 experience is available to any shoppers who intend -- who come

23 to the store.

24 More importantly --

25 THE COURT:  Wait a minute, there -- there's seating on
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 1 the porch, and so if customers who are not in wheelchairs walk

 2 up those stairs, and they choose to sit down, they can sit

 3 down, plus, there's an ambience issue, as I understand it.  I

 4 mean, part of this porch, and everything that's included on the

 5 porch is intended to provide an ambience, an experience, and

 6 those who are on wheelchairs are just totally precluded from

 7 participating in either the seating, the ambience or the

 8 experience, because you can't have a wheelchair go upstairs, be

 9 on the porch and then go downstairs and into the store.

10 So I just got to take issue with what I think you are

11 saying.  It's more than just a facade, and it's more than just

12 a porch that isn't used, I think, it's an integral part of how

13 Hollister wants to have the public gain access to its stores.

14 MR. KNUEVE:  Well, it is an integral part of the

15 store, Your Honor, but it's intended as a visual display, and

16 that visual experience is not denied to any shoppers and it's

17 intended as an entrance, and under the 2010 Regulations, they

18 specifically allow for an inaccessible entrance, as long as 60

19 percent of the entrances are accessible.

20 Furthermore, Your Honor, you are right, there are

21 chairs up there.  However, if that is the issue, if that's the

22 problem with the porch-like structure, then the injunction

23 should be taking the chairs off of the porch-like structure,

24 not ripping out the porch.

25 THE COURT:  No, I just said that the -- I'm -- the
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 1 chairs are less significant than the access issue.  The problem

 2 is the stairs.  People in wheelchairs can't walk upstairs.

 3 People in wheelchairs can't walk downstairs, without risking

 4 serious injury, and that's what I found to be in violation of

 5 the ADA, back when I issued my initial order, and I still think

 6 it violates the ADA, and while, you know, I'm letting you make

 7 your record, which I need to, I'm not persuaded that you said

 8 anything that changes my belief, that my prior holdings are

 9 valid, consistent and are in accord with all of the applicable

10 law and regulations, and that an injunction ought to issue.  So

11 go ahead, finish what you need to say.

12 MR. KNUEVE:  Your Honor, the other point on the porch,

13 versus the accessible entrance, when somebody accesses the

14 store from the porch, or somebody accesses the store from the

15 accessible entrance, they arrive at the same exact spot in the

16 store.  And from that point, it's -- I believe that plaintiffs

17 agree -- it's undisputed that the experience is exactly the

18 same, and, in fact, at that point, what we're talking about --

19 the -- anyone, including a disabled customer, is able to see

20 the visual experience, touch the merchandise, look at the

21 trees, touch the trees.  

22 So we are really talking about a -- something that --

23 the experience is the same.  Customers arrive at the same entry

24 point.  There is not this kind of segregated entry point that

25 the plaintiffs are advocating.
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 1 THE COURT:  Let me have you respond to this.  In the

 2 Statement Of Additional Undisputed Facts In Plaintiffs'

 3 Opposition To Defendants' Motion For Summary Judgment Or In The

 4 Alternative To Vacate August 31, 2011 Order, and Plaintiffs'

 5 Reply In Support Of Motion For Summary Judgment, it's noted,

 6 I'm now on page six -- faxed page six.  It's page eight of 29

 7 of the ECF filing.  Paragraph three says, "The purpose of this

 8 raised porch, quote, is to give the stores the aesthetic

 9 appearance of a Southern California surf shack, unquote.  They

10 refer to Bondy Declaration CF 164-1.  

11 Paragraph four, as such, the raised porch, quote, is a

12 significant aspect of the store's branding and marketing

13 efforts, unquote.  And it refers to the Hill Declaration, ECF

14 93.2, paragraph eight.  

15 And then paragraph four says, the raised porch was

16 included in the design, quote, to create an entry to a house in

17 Southern California that you would walk up onto the porch, or

18 walk down into the porch to enter like you would do at a beach

19 house.  Hill deposition, and then references to that I'm not

20 going to need to read, because it's apparent.  

21 And then it says, five, the porches at Hollister

22 Stores have chairs, a marketing image, and manikins displaying

23 merchandise.  Bondy deposition references.  While the furniture

24 is not intended as seating, customers are not prohibited from

25 sitting there.  And where the porch is raised, customers in
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 1 wheelchairs who would not, quote, have the ability to touch or

 2 feel the clothes, unquote, on display in there.  

 3 And then six, photographs of the raised porch at the

 4 Park Meadows Hollister illustrate the experience, and I looked

 5 at the pictures.  

 6 So do you agree or disagree with what I just read?

 7 MR. KNUEVE:  Your Honor, first, we, I think, in our

 8 Opposition For Summary Judgment, we specifically responded to

 9 that statement of fact, and I think there are aspects that I

10 agree with and there are aspects that I disagree with.

11 Certainly, the porch is intended to be a unique visual

12 display, intended to draw shoppers' attention and then into the

13 store.  Its analogous to a store window front, with, you know,

14 things in the window that are displayed, and the customer sees

15 it and wants to come into the store to look further at it.  And

16 that's exactly what the porch is; that's been the testimony.  

17 It's true, there are items on the porch, however,

18 those are intended to be seen, and they are not intended to be

19 touched.  In fact, the placement of the trees, and some of the

20 other items, they don't prevent the merchandise from being

21 touched, but they certainly make it difficult for any customer.

22 Moreover, Your Honor, if the issue is the props that

23 are on the porch, if that's the problem with the porch, then

24 the remedy is related to those props.  It's not ripping out the

25 porch.  If that is really the concern of the plaintiffs, then
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 1 the remedy should be removing the props, not ripping out the

 2 porch.  The regulations specifically allow an inaccessible

 3 entry door or an inaccessible entrance.

 4 If what is -- if the argument has shifted, and really

 5 at issue now is the props that are on the porch, all of which,

 6 by the way, all of those props are available inside the store

 7 to any customer, then the remedy is limited to those props, not

 8 to the porch itself.

 9 Your Honor, I would like to make two quick points.

10 THE COURT:  Sure.  Go ahead.

11 MR. KNUEVE:  And then -- another thing I think it's

12 important to stress, is that under the overwhelming case law,

13 compliance with the ADA Regulations is compliance with the ADA

14 itself.  And quoting from the Ninth Circuit in 2008, this is

15 the White v Divine Investments case, the Ninth Circuit said,

16 "No court has ever held that a Title III Discrimination Action

17 based on the design of a public accommodation may be maintained

18 in the absence of an ADAAG violation, nor does the text of the

19 statute support such a reading."

20 There has to be a violation of a regulation,

21 Your Honor, for a violation of the ADA to have occurred, and

22 again, reading the changes to the 2010 Regulations, those

23 changes have to be given effect, and there has been,

24 respectfully, no violation of the 2010 regulations.

25 Finally, Your Honor, quickly, as to standing, you
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 1 indicated you made up your mind, but just to make a few

 2 points --

 3 THE COURT:  Well, let me do this.  We had a lengthy --

 4 I went back and looked at the transcript of this.  We had a

 5 lengthy discussion about standing, when we had the hearing in

 6 2012, on the class-certification issue, and so I will -- and

 7 the only thing that's changed is you have made some

 8 modifications to the side entrances, not to the porch, shortly

 9 after that hearing.

10 So I want you to limit your argument to -- to whether

11 or not that has any impact on standing.  I don't think it does,

12 because I think that the -- there's been no change in the case

13 law, and the cases that I previously asserted in my order of

14 April of 2012, in which I approved the class, I think are still

15 if full force and effect.  Plus I have a prior ruling of

16 standing.

17 So I think the standing issue has already been

18 decided.  It's law of the case.  I'm unaware that there's any

19 change that should require me to even look at that again.  So I

20 want you to keep your comments brief on that.

21 MR. KNUEVE:  I think my comments will be brief,

22 Your Honor.  

23 Four points, first, you are required to re-examine

24 standing at the summary-judgment stage, and we cited case law

25 to that effect in our briefs.  Second, there is no evidence
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 1 that any of the named plaintiffs have been to the altered

 2 stores, since it's been altered, as a result they have no

 3 standing to challenge the altered store --

 4 THE COURT:  Wait a minute, the porch wasn't altered

 5 though, was it?

 6 MR. KNUEVE:  The porch itself was not altered,

 7 Your Honor --

 8 THE COURT:  And that's where I found there to be a

 9 violation.  And if you didn't change the porch, the porch is in

10 full force and effect, then my prior standing order is in full

11 force and effect.  

12 I agree, I need to re-examine, but all I'm going to do

13 is say what I previously said is duly in full force and effect,

14 and nothing has changed, but go ahead.

15 MR. KNUEVE:  Well, Your Honor, I mean, I think the

16 other thing that's changed is the appropriate regulations have

17 changed since you issued your first order.

18 THE COURT:  Okay.  Go ahead.  I will let you make your

19 record.  I shouldn't have interpreted you.  Go ahead.  Go

20 ahead.

21 MR. KNUEVE:  There's no evidence that they have been

22 to the altered store.  There's been -- there's no plausible

23 evidence of an intent to return to any Hollister Store, even to

24 test.  And there's been no showing of any other class member

25 that has been to any store outside of Colorado, at any point.
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 1 There hasn't been even any evidence showing that there are

 2 class members that are near any of the other Hollister Stores

 3 outside of Colorado.

 4 Your Honor, with respect to -- those are the points

 5 that I wanted to make.  I appreciate you allowing me to make my

 6 record.

 7 THE COURT:  I will always let people make their

 8 record.  I wouldn't be a good Judge if I didn't do that.  

 9 All right.  Let me hear from the plaintiffs.  I would

10 like to you respond to what Mr. Knueve mentioned, before you

11 get into any discussion about remedy issues.

12 MS. ROBERTSON:  Thank you, Your Honor.  I will try to

13 go and take these in order, although I -- I'm -- I'm constantly

14 fascinated, I think, by the concept that this is visual only as

15 that argument is entwined with a possible remedy, and we heard

16 today, "Well let's remove the props and leave the space" and as

17 I will talk about in a moment, and as the Department of Justice

18 Stressed, the space/all space has to be access, whether or not

19 it's next to an entrance, the space must be accessible either

20 under the '91 Standards or 2010 Standards.

21 But if the -- if the entire intent is visual, equality

22 can be achieved by simply sealing it off.  Put -- putting up a

23 fence all the way across the front and sealing off those

24 "Dude's" and "Betty's" steps from the porch.  It's -- it's

25 then -- it becomes a display.  It's a display window.  No one
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 1 gets on it.  Everybody goes in the side doors.  The ADA is

 2 complied with, equality is achieved, and not a heck of a lot of

 3 money is spent.

 4 But I think that is not -- I mean, candidly,

 5 Your Honor, the parties have not spoken, and I think we could

 6 use to speak about potential solutions here, but that's not

 7 what I hear the defendants being open to.  They would still

 8 like people on foot to have that southern-beach cottage

 9 experience of walking through the porch, an experience which in

10 half of the stores, and I should -- when I say half, we have

11 been talking about 248 stores.  There are approximately 500

12 stores nationwide.  So I'm not talking about half of the 248,

13 but rather there are somewhere in the 240s and maybe get an

14 up-to-date number of the defendants, of stores with steps and

15 another 250 or so without, with the flat entrances.

16 THE COURT:  Mr. Knueve, can you tell us how many

17 stores currently -- stores that are open, currently have

18 these -- the raised or elevated porch design?

19 MR. KNUEVE:  Your Honor, I would -- Ms. Robertson is

20 correct, as of the time of the briefing there were

21 approximately 500 total stores, and at the time of the briefing

22 exactly 248 with the porch-like structures.  Whether or not any

23 such stores of the 248 have closed since briefing, I don't

24 know, Your Honor.  I know that no other stores have been built.

25 THE COURT:  Okay.  And while -- while you are there,
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 1 what is your -- your response?  She opened up comments by

 2 saying if the defendants would agree to fence off the porches

 3 so that no one could use them, and it's just solely a visual

 4 aid, then I would like to resolve this.  Is that something your

 5 side is interested in exploring or not?

 6 MR. KNUEVE:  Your Honor, I guess, first, our strongly

 7 held view is there's no violation of the ADA here.  So I want

 8 to make sure that that is understood.

 9 We, I believe, have always been under the impression

10 from plaintiffs that the only thing that would resolve the

11 concern with respect to the porch-like structure, is ripping

12 out the porch.  To the extent that they are willing to accept a

13 resolution short of that, I think we would be willing to

14 discuss it.

15 THE COURT:  Yeah.  Let me just say this, one of my

16 hopes had been, after I issued the class certification, and one

17 of the reasons we didn't have a hearing sooner, was I -- I had

18 unreasonably hoped that the parties would meet and confer and

19 come up with some sort of fair and reasonable settlement, and

20 so -- and I still encourage you to do that, even if I enter an

21 injunction, because I'm going to require, probably, if

22 Ms. Robertson prevails here, to have her give me proposed

23 findings of facts and conclusions of law, and a key part of

24 that would be a remedy, and so I would encourage -- I want --

25 obviously, have her talk about remedies, but if she is saying
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 1 one of the remedies would be to somehow make the porch

 2 inaccessible to the public, but it still remains as a visual

 3 part of the store, that sounds like something that might be

 4 plausible.

 5 So anyway, so -- and I will ask you to reply to that,

 6 whether or not that's something you would recommend to your

 7 client before you leave today, because I used to practice law,

 8 and I sometimes had to recommend things to clients, not that

 9 they would follow them, but sometimes the recommendation makes

10 a difference.  Keep going.

11 MS. ROBERTSON:  Thank you, Your Honor.  With respect

12 to the -- the defendants' reliance on the 2010 Standards, we,

13 obviously, would -- would concur with the Court's and the DOJ's

14 analysis that the 2010 Entrance Standards were intended to

15 achieve the same result, and the upshot of that, of course,

16 would be this Court's prior ruling would control and the

17 entrances would be in violation.

18 Its -- to the extent that the defendants argue that

19 there's a provision, I think loophole sounds pejorative, but

20 let me nickname it that for the moment, that where the

21 standards -- where the 2010 Standards are reduced in scope in

22 any way, a business going forward only has to comply with that

23 reduced scope, and then the defendants have also invoked the

24 2010 Standards saying, any injunction they only have to comply

25 with the 2010 Standards at this juncture.
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 1 I think the flaw in that is that the current -- number

 2 one, according to the Department of Justice and this Court's

 3 ruling, the current entrance standards have been violated.  But

 4 even putting that disagreement to one side, that interpretive

 5 disagreement to one side, the 2010 Standards require all

 6 accessible spaces to -- all spaces where a person can go on

 7 foot to be accessible to people who use wheelchairs, and we've

 8 heard a lot about these, as elements, when Mr. Knueve was

 9 speaking, as elements or entrances, but the porches are spaces.

10 They are part of the usable space of -- of the store.  And as

11 Your Honor recited from their findings of fact, or from the

12 factual allegations, not just any part of the store but a very,

13 very important part of the store experience.

14 Section 206.2.4 of the 2010 Standards requires that an

15 accessible route has to connect building entrances with all

16 accessible spaces and elements which are otherwise connected by

17 a circulation path.

18 Now a circulation path is defined as a passage way

19 that's used by pedestrians and can include stairs.  So the

20 upshot of 206.2.4 is if it's connected by a circulation path it

21 has to be connected by an accessible route, or if you can walk

22 to it, you have to be able to roll to it, and that's very, very

23 clear in the 2010 Standards, to the extent that that guides the

24 Court's fashioning of an injunction.  We cannot have an

25 injunction solution here on which the porches remain used by
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 1 and accessible to people on foot but not people in wheelchairs.

 2 And 2010 -- the Standards have some exceptions to

 3 that, but none of those, as we demonstrated in our briefing,

 4 none of those apply here.  And I think that what we found to be

 5 a helpful analogy in thinking about this is if somewhere in the

 6 back of the store, Hollister set up a Southern California beach

 7 porch, raised up a couple steps, put some comfy chairs on it,

 8 and invited people onto it on foot, it's very clear that that

 9 space, that -- that area of the store, would have to be ramped,

10 would have to be accessible, under either '91 Standards or 2010

11 Standards.  You cannot create that kind of a space, props or

12 no, chairs or no, manikins or no, invite people on foot and not

13 let people in wheelchairs come onto that.

14 The -- Mr. Knueve spoke here, and in his briefs, about

15 the -- a number of cases that have held that there's no ADA

16 violation, we're talking about design, you can't have ADA

17 violation outside of a violation of the regulations, and I want

18 to be clear that that is not what we're arguing.

19 These raised-porch entrances are in violation of the

20 1991 Standards and the 2010 Standards.  It's -- it's crucial to

21 the Court's interpretation of the regulations and application

22 to understand the discrimination that's going on here, that

23 they've got this -- this very important part, as the Court

24 recited, entry to the Southern California beach house that is

25 not being made available, and so a very different experience is
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 1 being provided.

 2 We're not suggesting that that is an independent cause

 3 of action, beyond the ADAAG or 2010 or 1991 Standards.  These

 4 entrances and these spaces violate the standards.

 5 It's really -- we have -- we would urge the Court, in

 6 that respect, and I am probably beating a dead horse, at this

 7 point, but the Maurizio Antoninetti vs. Chipotle case, which we

 8 cited for its relevance in the injunction context, had a very

 9 interesting discussion of -- of how the standards kind of

10 interact with the store experience.

11 I don't know if Your Honor has been to a Chipotle, you

12 sort of walk through, you watch your burrito being assembled as

13 you go down the line -- 

14 THE COURT:  Judges can't eat burritos, that's a

15 violation of our oath, but if I ever accompanied someone else

16 to eat a burrito, I probably have been to Chipotle.

17 MS. ROBERTSON:  Okay.  Thank you, Your Honor.  The

18 stores have a -- a wall, 42-inch high wall, behind which your

19 burrito is assembled, as you walk through the line, and if you

20 are on foot you can watch this happening; point out your foot,

21 and you want more beans or more guacamole or what have you.

22 And Chipotle described this in its marketing materials

23 effusively as the "Chipotle experience".

24 Now, the counter did not comply with the ADAAG.  This

25 was not an attempt to say "Hey, the denial of the Chipotle
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 1 experience is an independent cause of action."  There's no

 2 question that the -- that the high counter, the 42-inch high

 3 counter, is higher than the ADAAG permitted, but it informed

 4 the solution.  It informed the Ninth Circuit's response to

 5 Chipotle's Answer.  Chipotle said, "No, the higher counter is

 6 no big deal because we can show you your burrito at the 36-high

 7 cash register counter", or "We can show you your burrito at

 8 your table".  And the Ninth Circuit rejected this alternative

 9 and held -- or noted, explained, that the high wall, quote,

10 significantly reduced Antoninetti's ability to enjoy the

11 Chipotle experience."

12 So again, there was no independent cause of action

13 outside the ADAAG, but the fact that there was an experience

14 that touted by the store, that he was being denied, informed

15 the Court's application of the ADAAG.

16 I think I have -- unless the Court has further

17 questions concerning the Standards, I will quickly address

18 standing.  Actually, I'm being reminded, there's one other

19 thing I wanted to point out, which is in the Department of

20 Justice's Statement of Interest in the 2010 Standards, where a

21 space contains more than one use, each portion shall comply

22 with the applicable requirements for that use.  So, to extent

23 its -- the -- the defendants here can't say, "Well, we're going

24 to call this is a door, it's a -- it's accessible space, people

25 walk through it, it's got chairs, it's got manikins, but we are
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 1 going to call it an entrance, so it only has to comply with the

 2 entrance regulation."  If it's a space that has to comply with

 3 the Regulations governing accessible spaces, and that, under

 4 1991 or 2010, would require to be accessible.

 5 With respect to standing, we would, again, Your Honor

 6 not only reviewed the pleadings at the Motion To Dismiss stage,

 7 but reviewed, basically, precisely the same evidence that the

 8 defendants have now put before the Court at the class

 9 certification stage, and made the same -- reaffirmed the

10 holding from the Motion To Dismiss on standing.  So there's no

11 need, at this point, we would assert, to, yet again, review the

12 same evidence.  The Court has looked at it, come to the

13 conclusion that the plaintiffs have standing under Title III.

14 THE COURT:  Let me have you respond to one thing.

15 He -- it's in the briefs, and Mr. Knueve mentioned this morning

16 that somehow he finds significant the fact that none of the

17 plaintiffs had visited the store since they made the

18 alterations, not to the porch, the -- the porches, but to the

19 side doors, by putting on some handles, some signage, and

20 putting up boys and girls names, or whatever they did.

21 So I would like you to, for the record, respond to

22 whether or not you think that makes any difference, for

23 purposes of the Court's prior standings and rulings.  I don't

24 think it does, but I want to have you respond.

25 MS. ROBERTSON:  Thank you, Your Honor.  It does not,
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 1 because those changes are simply not material to the

 2 discrimination.  They are not material to the injury that the

 3 plaintiffs suffer when they go to the stores and encounter the

 4 stairs.

 5 The fact that they might be able to now sort of scoot

 6 around to one side or the other and see whether its "Dude's" or

 7 "Betty's" does not let them onto the stairs; and that's the

 8 injury, that's the injury in fact that underlies their

 9 standing.  It's the fact that when they return there, they

10 will, again, encounter those steps, that's what gives them

11 standing.

12 One of the specific points that I think Mr. Knueve

13 called out was that there was no evidence that they would

14 return to the stores.  And again, that is directly contrary to

15 Your Honor's review of the facts and holdings in the

16 class-certification decision.  So there's no question that they

17 will be back there, that this Court has held there is an intent

18 to return, and that when they do they will continue to confront

19 the stairs that are the gravamen of our Complaint here.

20 THE COURT:  And I agree with what you just said.  I'm

21 obviously -- I will make that an order of the Court, when I --

22 when we have a written order.  Because I just see no merit to

23 any reassertion that there is improper standing.  Standing is

24 there for all of the reasons I have previously articulated.

25 There's nothing new that changes that.  To the extent that the
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 1 defendants are asking me to reaffirm that there is standing on

 2 behalf of these plaintiffs, it is so reaffirmed.

 3 MS. ROBERTSON:  Thank you, Your Honor.  I think that

 4 the only standing question that may fall a little outside of

 5 that, is this question whether we need to show an individual

 6 class member with an intent to go, who has been to and

 7 intending to go to each one of the stores, and the answer to

 8 that is that is completely subsumed within the Court's analysis

 9 under Rule 23, having certified a class, the class, as defined,

10 has standing to challenge the store's, nationwide, that have

11 steps.  

12 And I think we pointed this out in our briefs,

13 Judge Kane addressed this exact question in Lucas vs. Kmart,

14 where Kmart made the same argument.  You have to show -- before

15 we can have challenge barriers in 1500 Kmart stores around the

16 country, you have to show us somebody who has been and will be

17 going to each of those 1500 Kmarts, and Judge Kane held that

18 that question was "subsumed by my determination that the Rule

19 23(a) prerequisites have been met."

20 In any event, defendants -- this argument would

21 essentially -- it would convert the case into a giant

22 individual case with 240 plaintiffs, and I think badly

23 undermine Rule 23(b)(2)' historic function as a way to

24 challenge systemic discrimination.  We cited our footnote one,

25 has long list of multi-facility ADA cases.  You know, none of
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 1 which would survive this analysis; polling places, prison

 2 facilities, movie-theater chains.  It's a very common approach

 3 to take on consistent barriers using the class method.

 4 So those are, sort of, the record I would make on

 5 violation and standing.

 6 If Your Honor would like, I can address the questions

 7 related to the injunction.

 8 THE COURT:  Yeah.  Now, it seems to me, and I have

 9 just been listening here, because listening helps you say

10 something that makes more sense rather than less sense.  There

11 are three things that jump out at me, as potential remedies,

12 based on what I heard today and what's in your papers.  

13 One, the steps could be removed.  The ramps could be

14 installed in a way that would comply with accessibility

15 requirements of the law; or the third thing is the porches

16 would be fenced off in a way that they are just visual only,

17 and all persons who enter the store would enter through the

18 same doors.  And I really don't have any strong -- I don't have

19 any strong -- I don't have any preferences about what the

20 remedy should be.

21 I think it needs to be the least intrusive and the

22 most economical remedy that complies with the law, and so I

23 don't know if the parties need to meet and confer?  I don't

24 know if you can agree on something that you think might be

25 plausible today?  But, obviously -- and if you have other
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 1 thoughts you should inform the Court and the defendants.  But

 2 it seems to me this idea of fencing off the porches, is

 3 something that could be done in a way that does -- that has an

 4 attractive barricade up there, so that we're not talking about

 5 some fence that's ugly, but something that in effect eliminates

 6 the ability of anybody to walk up those steps, and enter that

 7 way, and everybody would be routed, but the visual experience

 8 would still be there for the -- for everybody.  And then the

 9 other, of course, would be removing the steps, that would tend

10 to suggest to me that it would be costly and also would change

11 the look of the stores if that's important to the defendants.

12 Or install in ramps.

13 So I have no feeling.  So can you think of other

14 remedies, and if you can't think of any, of the ones I have

15 mentioned, give me your ranking of them, in terms priority,

16 effectiveness and cost.

17 MS. ROBERTSON:  I want to be clear upfront that, first

18 of all, we would welcome the opportunity to meet and confer.  I

19 am embarrassed that we haven't.  We generally have a terrific

20 relationship with opposing counsel, and we probably should

21 have, and I would welcome that.  So I would -- if the Court

22 sees it as appropriate to go this path, I would -- we would

23 certainly not object to, you know, entry of judgment, and an

24 order for the parties to meet and confer and report back, you

25 know a constrained amount of time, but enough time so we can
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 1 all get together and try to figure this out.  That, as an

 2 initial matter, we are very much open to.

 3 THE COURT:  Well, let me just say this, hinted to this

 4 before, I'm going to say it more bluntly, it would seem to me,

 5 that before I enter a final order, I ought to give you a chance

 6 to meet and confer, see if you can settle this case.  I mean,

 7 the bottom line is, and I mean the defendants have the right to

 8 appeal whatever they want to, but if you can come up with a

 9 remedy that isn't overly costly, but still preserves some of

10 the esthetic things that are important to the defendant, you at

11 least ought to have the opportunity to talk about it, and --

12 and whatever that may be.

13 So I don't -- I'm not in favor of entering an order

14 saying there's going to be injunction issued for these reasons,

15 but I defer any implementation until you report back to me.  I

16 want you to meet and confer, and then I'm going to order you,

17 Mrs. Robertson, to give me a proposed findings of fact and

18 conclusions of law.  Really, an order.  Because you're most

19 likely going to be the prevailing party, and so -- so how much

20 time do the parties need to have meaningful discussions to see

21 if they can agree upon a remedy, and also to explore whether or

22 not you are willing to dispose of this case through some sort

23 of settlement, and -- because the two could go hand in hand.

24 They don't have to go hand in hand.  Obviously, I'm not

25 ordering the defendants to give up legal rights.  But at least
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 1 if you agree on a remedy, subject to your challenge of my legal

 2 rulings, at least we know you are not challenging the remedy if

 3 the appellate court, were to affirm my legal ruling.  To me

 4 that makes a lot of sense.  Or you could settle the case.  If

 5 you settle the case, then it's over.

 6 So before we go further, how much time do the parties

 7 need to -- if you want to chat you can off the record before

 8 you answer.

 9 (Discussion off the record).

10 MR. WILLIAMS:  Your Honor, I think the parties would

11 agree on 60 days, subject to an extension if we're working hard

12 and can't meet that deadline, but let's start with 60 days.

13 Mr. Knueve has a trial in early February.  Certainly don't want

14 to step on that.

15 THE COURT:  Well, maybe this is the way he can get rid

16 of his trial.  Where is your trial, Mr. Knueve?

17 MR. KNUEVE:  It's in Ohio, Your Honor.

18 THE COURT:  They have got snow in Ohio.  They are

19 having car crashes.  Nobody wants to go to Ohio, do they?

20 MR. KNUEVE:  We had a major snow storm, Your Honor,

21 then all of the snow melted, now it's freezing.  In fact, I was

22 glad to come here, ironically, because it's much, much warmer

23 than it was at home.

24 THE COURT:  Where is your home?

25 MR. KNUEVE:  Columbus, Ohio.
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 1 THE COURT:  How is your basketball team doing this

 2 year -- oh I'm just kidding.

 3 MR. KNUEVE:  Your Honor, you may recall that last year

 4 we had a very strong team, and we graduated -- a bunch of

 5 players graduated, some left early to go on to the NBA, so we

 6 really kind of have one star, Deshaun Thomas.  He has been

 7 averaging more than 20 points a game, but they are in the top

 8 15, but not up to the standards we've come to expect.

 9 THE COURT:  Let me suggest this, 60 days is a long

10 time, how about if I -- when does your trial start?  How long

11 will it last?

12 MR. KNUEVE:  February 4th, Your Honor.  It's scheduled

13 to take the entire week.

14 THE COURT:  Okay.  Do you have some time before that

15 trial to work on this or -- I'm just asking informationally.

16 MR. KNUEVE:  Your Honor, actually, the primary issue,

17 I think, is going to be with respect to my client's schedules.

18 I mean, I wouldn't be available until after the trial, but I

19 have not discussed this with my client, at all.

20 THE COURT:  Well here is what I'm going to do, I'm

21 going to give you 45 days, because I want -- I want this to be

22 something that people have to sort of give priority to.  Sixty

23 days just seems too long.  I would order 30 days, but if you

24 have your trial, I appreciate the need -- I think 45 days is

25 enough time because -- so what I'm ordering is that the parties



    44

 1 meet and confer and see if they can come up with two things, a

 2 settlement of all of this, with an order to follow, or short of

 3 that, come up with an agreement on a remedy, subject to the

 4 defendant, obviously, maintaining whatever legal rights it

 5 chooses to maintain.  And then the principles need to meet and

 6 confer, because if you don't do that, if you don't reach

 7 agreement, then you leave it to my discretion to impose a

 8 remedy that may not be happy ... okay.

 9 The other issue is, these motions are actually on a

10 six-month list.  I think what -- that means we have to get

11 the -- these motions disposed of by the end of March, that we

12 have to get rulings, and that's another issue.

13 Now, what I think we could do is --

14 MS. ROBERTSON:  If I may, Your Honor?

15 THE COURT:  Give me an idea.  Go ahead.

16 MR. TWINING:  Well, my idea was going to be a

17 potentially selfish one from the plaintiffs' perspective.  I

18 think it would bring clarity from the defendants if an order

19 had entered granting judgment in favor of plaintiffs, and

20 ordering -- and then ordering the parties to confer or remedy.

21 So when we sit down to confer there's not a discussion about

22 whether we are going to prevail in the end; that's probably

23 overly blunt of me, and I apologize.

24 THE COURT:  No, no.  Maybe that does make more sense,

25 only because, I want to make sure we have an order in place.
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 1 So let me ask my law clerk to come up here.  I have a question

 2 for her.

 3          (Pause in proceedings.) 

 4 THE COURT:  Ms. Robertson, how much time, and I want

 5 to put it on a quicker rather than a longer timeframe, would

 6 you need to give the Court a proposed order that does a couple

 7 things, it would grant the plaintiffs' motion and deny the

 8 defendants' motion and summarize the high points of what I have

 9 already said, and -- and -- and it would just be an aid to the

10 Court?  We would look at it and make whatever changes we

11 thought were appropriate to it.

12 MS. ROBERTSON:  I believe I -- if I were to say two

13 weeks would that be too long?

14 THE COURT:  No.

15 MS. ROBERTSON:  Okay.  I have a couple items,

16 including an out-of-town deposition next week, so one week is a

17 little tight, but I could certainly do that in two weeks,

18 Your Honor.

19 THE COURT:  Okay.  Okay.  All right.  Now let's go

20 back to remedies.  Do you have anymore thoughts about remedies

21 or would you prefer to meet and confer with the defendants

22 before you say more about remedies?

23 MS. ROBERTSON:  The only thing I would ask is to

24 indulge a couple of photographs of the types of the entries

25 that do not have --
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 1 THE COURT:  You want to put it on up the screen?

 2 MS. ROBERTSON:  I am.  If I can make that happen.  And

 3 if I can't, Caitlin certainly can.  So this is -- this is --

 4 somewhere I have a cheat sheet.  I think it says in the corner

 5 where each of these are.  These are pictures that we took -- we

 6 produced to the defendants -- of some of the 250-some odd

 7 stores that simply don't have steps to start with.

 8 THE COURT:  Where is this store?  I can't read what it

 9 says.

10 MS. ROBERTSON:  Let me see if I have my cheat sheet.

11 THE COURT:  Mr. Knueve, do you know where this store

12 is?

13 MR. KNUEVE:  Your Honor, I don't know where this

14 particular store is without -- if I had the document I could

15 tell you.  There are a number of stores like this, in Colorado.

16 This may be in -- within Colorado, it may be outside of

17 Colorado, Your Honor.

18 MS. ROBERTSON:  This is in the Sun Valley Mall.

19 THE COURT:  Is that Idaho?

20 MS. ROBERTSON:  Which I think is in Idaho.  No, no.

21 That's in California.  I'm sorry.

22 THE COURT:  Where in California?

23 MS. ROBERTSON:  Oh, goodness.

24 THE COURT:  If you know.

25 MS. ROBERTSON:  I apologize, Your Honor.  I usually am
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 1 quite organized.  Center California.

 2 THE COURT:  I have no idea where that is.  Okay.  I

 3 believe you.

 4 MS. ROBERTSON:  I think -- let me say this,

 5 Your Honor, if I could, I took all of these photos.  I know

 6 when we went and took a look at some of these photos in

 7 California, we were all in the San Francisco area.

 8 THE COURT:  All right.  Fair enough.

 9 MR. WILLIAMS:  So these that I'm showing you now were

10 taken by me, and all in the San Francisco area.

11 THE COURT:  So what I'm looking at is the entrance to

12 the store; is that right?

13 MS. ROBERTSON:  Exactly.  That's the entrance.  Its

14 flat, as Your Honor can see, and the same pattern would exist.

15 You would go in, the person in a wheelchair could roll in

16 there, go to the right and end up in "Dude's" or "Betty's" or

17 go to the left and end up in "Dude's" or "Betty's," whichever.

18 Here is another one showing the flat entrance with the

19 comfy chairs, and that's 24.  Andrew, do you know?

20 MS. ROBERTSON:  New Park Mall, Newark, California.

21 THE COURT:  All right.

22 MS. ROBERTSON:  Twenty-seven.  Serromonte Center, just

23 south of San Francisco.

24 THE COURT:  All right.

25 MS. ROBERTSON:  I don't know if additional photos will
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 1 be helpful.  It's the same idea in each one.

 2 THE COURT:  I think I have seen enough, unless you

 3 want to show me some more.

 4 MS. ROBERTSON:  No, Your Honor.  I think the key thing

 5 was made clear in the first one, that you do, with the, sort

 6 of, side entrance -- side areas here, I don't know if my mouse

 7 is appearing on everyone's screen, where you have the -- they

 8 preserve the appearance of the porch, as you walk by in the

 9 mall, there are raised areas, and actually we have printed out

10 photos if that would be helpful.

11 THE COURT:  Sure.  Let me see them.

12 MS. ROBERTSON:  So it -- I would think this -- now, I

13 don't know -- have any idea how much this would cost to

14 achieve, but it does preserve the porch look, esthetically.

15 THE COURT:  Mr. Knueve, what -- what was your client's

16 thinking when it created these porches that caused legal

17 problems for about half of its stores, but then perhaps the

18 other half of its stores don't have the porches and don't have

19 the same ADA accessibility issues?

20 MR. KNUEVE:  Your Honor, every store that was created,

21 was created after a permit was obtained, and in some cases

22 certain permits were allowed, permits for the porch-like

23 structure, and in others there wasn't a permit.  That's one of

24 the equities at issue in this case, Your Honor.  This isn't

25 something that was constructed -- the porch-like structures
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 1 were not constructed to kind of, you know, in a renegade

 2 fashion.  The proper permits were obtained.  All of the

 3 relevant authorities were approved for each porch-like

 4 structure that was created.

 5 THE COURT:  Okay.  Let me ask you something,

 6 Mr. Knueve, because I want to get to the bottom of this,

 7 obviously you have no authority to agree to anything without

 8 talking to your clients, so I'm not attempting to put you in an

 9 uncompromising position, but as you think, as their counsel,

10 about what remedies might be appropriate, can you give me your

11 thinking on which remedies you think your client might

12 seriously consider taking into account, esthetics, costs and

13 other factors.

14 MR. KNUEVE:  Your Honor, I honestly cannot give you my

15 opinion on that, other than the remedy that was already put in

16 place at the Park Meadows store.  I know that my client would

17 be willing to do that across the country.  More than that,

18 sitting here today, I have no authority, nor can I even, in all

19 candor, give you an opinion.

20 One thing I did want to note, Your Honor, to the

21 extent that we meet and confer with opposing counsel, and we

22 are unable to agree upon a remedy, it is the defendants' view,

23 and again I want to stress we believe there's been no

24 violation, but if you hold that Your Honor, we believe that

25 there should be a hearing on the appropriate remedy where
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 1 evidence is taken, or at a minimum, where evidence taken today

 2 we've discussed, you know three remedies, three potential

 3 remedies, and really there's been no evidence taken on, on at

 4 least two of them, that these photos that Ms. Robertson

 5 presented were produced to us in discovery, but they are not --

 6 I do not believe, Your Honor, part of the -- part of the record

 7 in front of you, and I think for you to be able to make a fully

 8 informed decision on something, which is clearly important, we

 9 would need to have a hearing and more evidence, at least

10 briefly.

11 THE COURT:  All right.  Let me do this -- first thing

12 I'm going to order, when we conclude today, is that the parties

13 meet and confer within 45 days and do their best to resolve

14 their differences on the case as a whole or the alternative on

15 a remedy that the defendant would support, subject to not

16 waiving any of your legal challenges.

17 MR. KNUEVE:  Okay.

18 THE COURT:  But I want to say something here, because

19 I think you alluded to it, but I want to make it clear.  I

20 reject as adequate to resolve the legal impediments that exist

21 in this case, the Park Meadows' alterations; that is, you put

22 in footnote three on page five of your motion, Document Number

23 164, quote, if the Court determines that the alterations made

24 to Park Meadows' store bring its entrance into compliance with

25 the ADA, defendant J.M. Hollister will make similar alterations
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 1 at all of its stores nationwide that incorporate elevated entry

 2 doors in their entrances, obviating the need for the court to

 3 address the stores outside of Colorado."  I reject that offer.

 4 I find it to be inadequate, not in compliance with the law and

 5 not a proper remedy.

 6 So your client needs to understand that that's

 7 rejected by me, and that underscores, I think, the point

 8 Ms. Robertson has made, we need an order in place so there's no

 9 ambiguity about what I'm going to do.  I think the other thing

10 I need to do, I'm actually going to make a ruling on these

11 motions today, with the understanding that I'm going to issue a

12 more detailed order once I get it.  But I think that way you

13 can even tell your clients, now, that I have ruled on these

14 motions, Mr. Knueve, and the plaintiffs can know I have ruled

15 on them, with the understanding that I do need a more detailed

16 written order, both to make it clear what my reasoning has

17 been, and also to make it clear that we -- this doesn't

18 incorporate a remedy.  Because I think Mr. Knueve is right, if

19 you can't reach an agreement, I think you are entitled to a

20 hearing, and I would need a hearing.  I don't know which of

21 these remedies is most appropriate, without getting evidence,

22 and so that provides some incentive for the plaintiffs to be

23 reasonable, so they are not asking for more than is reasonable.

24 I don't know what is reasonable.  It may or may not be

25 reasonable to order these steps removed.  May or may not be



    52

 1 reasonable to order that ramps be installed.  It does seem

 2 reasonable to me, if the defendants would agree to it, that

 3 having -- making these porch-like entrances inaccessible to the

 4 public, as a whole, does seem like something that makes common

 5 sense, or whether or not there are any marketing issues for the

 6 defendant and its stores, I don't know.  I mean, we would have

 7 to have a hearing.  But it would seem to me if there's a

 8 tasteful way to block entrance on these porches, but keep the

 9 porches for visual aid, that's something, Mr. Knueve, your

10 clients ought to at least explore and think about, because it

11 certainly would be less expensive than having to make

12 structural alterations to 249 stores.  But I don't know the

13 offsetting detriment.  And if there is something, if you can't

14 agree, obviously I need to hear that.

15 MS. ROBERTSON:  Your Honor, if I may, and I understand

16 Your Honor has just mentioned that -- that the Court would

17 believe the hearing to be necessary, but if I may make a quick

18 record on our views on that?

19 THE COURT:  Sure.

20 MS. ROBERTSON:  Perhaps -- perhaps it would be

21 beneficial to see some of these in action.  Cost is not an

22 appropriate consideration, overall, as to whether there should

23 or shouldn't be a remedy.  Perhaps the Court can compare

24 different remedies --

25 THE COURT:  Let me make it clear, I wasn't saying that
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 1 the costs would be a driver, but I think if there are multiple

 2 remedies available, I would need to understand the pros and

 3 cons of each remedy.

 4 MS. ROBERTSON:  Thank you, Your Honor.

 5 THE COURT:  And as a part of that, it would have to be

 6 what it's going to cost, or what it won't cost?  How long it

 7 will take?  And -- and I express no opinion about which of

 8 these remedies makes the most sense, absent getting input from

 9 both sides.  So I think it behooves the parties to see if they

10 can reach an agreement.  That's really what I'm saying.

11 MS. ROBERTSON:  Thank you, Your Honor.

12 THE COURT:  So here is what I'm going to do, now,

13 Mr. Knueve, do you have anything else you want to say for the

14 record?

15 MR. KNUEVE:  Not at this time.

16 THE COURT:  All right.  Let's deal with what is before

17 the Court, and I am going to make a ruling on these motions so

18 that deals with that the -- the Document Number 164, is the

19 Plaintiffs' Motion For Summary Judgment And Entry Of Injunction

20 And Entry Of Judgment --

21 MS. ROBERTSON:  Your Honor, if I may, 164 is the

22 defendants' motion.

23 THE COURT:  No, I'm sorry.  I said the right name but

24 the wrong number.  Plaintiffs' Motion For Summary Judgment And

25 Entry Of Judgment, Document Number 162, filed on April 27th,
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 1 2012 is granted.  All right.  Except that the Court will, at a

 2 future date, enter an order that specifies the detailed

 3 reasoning for the Court granting of the motion, and such order

 4 will also specify the form, scope and effective date for the

 5 remedy.

 6 So while I'm granting the request for entry of an

 7 injunction, the actual injunction will have to wait a further

 8 order of the Court.  So I want to make it clear to the

 9 defendants, even though I'm granting this motion, for the

10 record, I'm not imposing an actual injunction today, because I

11 need for the parties to meet and confer, give me their input,

12 and if necessary may need a hearing if there's some disputes

13 that, from my perspective, would benefit by a hearing, and I

14 will put that on a fast track, that's why I wanted to have you

15 report back to me in 45 days, rather than 60.

16 All right.  Now, then Document Number 164, which

17 Mrs. Robertson correctly pointed out is the defendants' motion.

18 It's the Defendants' Motion For Summary Judgment Or In The

19 Alternative To Vacate August 31, 2011 Order.  That motion is

20 denied in its entirety, because I absolutely find no merit in

21 the requests for summary judgment, and the Court -- and the

22 Court reaffirms its August 31, 2011 order, and so therefore I'm

23 not going to vacate it.  I can't reaffirm it and vacate it.  So

24 to extent that there's a request that the order be vacated,

25 it's denied.  So that motion in it's entirety, Document Number
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 1 164 is denied.

 2 And, again, I believe I will enter a more detailed

 3 order that specifies the reasons for it, although there's some

 4 overlap between that order and the other order, and probably

 5 the proposed order you give me needs to address both of these.

 6 MS. ROBERTSON:  Okay.  I will.

 7 THE COURT:  Yeah.  Why I'm granting yours and denying

 8 the other.  Okay.  All right.  Is there anything else we need

 9 to do today?

10 MS. ROBERTSON:  Nothing from the plaintiff.

11 MR. KNUEVE:  Nothing for the defendants, Your Honor.

12 THE COURT:  All right.  Have a good day all of you.

13 Safe travels for those who are traveling.

14 MR. KNUEVE:  Thank you.

15 THE COURT:  And I think Mr. Eurich can walk back to

16 Holland & Hart's offices on 17th Street.  Okay.  We will be in

17 recess.

18 (Recess at 11:29 a.m.)

19 REPORTER'S CERTIFICATE 

20 I certify that the foregoing is a correct transcript from 

21 the record of proceedings in the above-entitled matter.  Dated 

22 at Denver, Colorado, this 28th day of January, 2013. 

23  

24                                         S/Tamara Hoffschildt    

                                         Tamara Hoffschildt 

25


