
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action 09-cv-02757-WYD-KMT

COLORADO CROSS-DISABILITY COALITION, ET AL.

Plaintiffs,

v.

ABERCROMBIE & FITCH CO., ET AL.,

Defendants.

_______________________________________________________________________

DEFENDANTS’ COMBINED OPPOSITION TO PLAINTIFFS’ AMENDED AND
SUPPLEMENTED MOTION FOR SUMMARY JUDGMENT AND REPLY BRIEF IN

SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
_______________________________________________________________________

I. Material Facts

A. Reply concerning undisputed facts.

Plaintiffs have admitted the relevant portions of each material fact identified in

Defendants’ Motion for Summary Judgment (Doc. # 164, at 1-4) and in Defendants’

Memorandum in Opposition to Plaintiffs’ Motion for Summary Judgment (Doc. # 167, at ii-vii).

See Plaintiffs’ Opposition and Reply (Doc. # 171, at Facts 1-5.) Plaintiffs complain that

defendants failed to mention that the Magness Arena has another entrance, on the south side of

the building (id., at Facts 4), but that fact is irrelevant to the question of whether its elevated

entrance on the north side of the building complies with ADA regulations.

B. Response concerning disputed facts.

The Statement of Additional Facts in plaintiffs’ most recent brief (id., at Facts 5-11)

includes legal conclusions and incorporates photographs that do not accurately depict the
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visibility of the entry doors to persons who are actually present at the store. However, with

respect to plaintiffs’ factual allegations, defendants submit the following responses:

1. Admit.

2. Defendants admit that 248 Hollister stores have an elevated “porch entrance,” in

addition to fully accessible entry doors, but defendants deny that all such entrances are

“materially identical.”

3. Admit.

4. Defendants admit that the porch-like structures are intended to resemble

California beach house porches. It is undisputed that the primary purpose of the porch-like

structures is to serve as a visual display analogous to display windows in other retail stores.

(Bondy Dep. at 55; Hill Dep. at 40; McManamon Dep. at 45; Supp. Bondy Dec. at ¶¶ 4-5.)1

5. Defendants admit that in some instances customers using wheelchairs would not

have “the ability to touch or feel the clothes” displayed on mannequins on the porch-like

structure. However, the clothing displayed on those mannequins is partially blocked by trees and

thus cannot be readily touched by shoppers who are able to stand on the porch-like structure.

(Supp. Bondy Dec. at ¶ 6.) Moreover, it is undisputed that no clothing is offered for sale on the

porch-like structure (Bondy Dep. at 55; Hill Dep. at 41; Supp. Bondy Dec. at ¶ 6), that the

clothing placed on mannequins on the porch-like structure is not intended to be touched (Supp.

Bondy Dec. at ¶ 6), and that clothing placed on the mannequins is intended as a visual display for

shoppers who are outside of and in front of the store. (Bondy Dep. at 55; Hill Dep. at 40;

McManamon Dep. at 45; Supp. Bondy Dec. at ¶ 6.)

1 The depositions of Michael Bondy, Adam Hill and Ian McManamon were cited in Plaintiffs’ Opposition to
Defendants’ Motion for Summary Judgment Or, In The Alternative, To Vacate August 31, 2011 Order And
Plaintiffs’ Reply In Support Of Motion For Summary Judgment (Doc #171). Pages from those transcripts that are
cited here are attached to the concurrently filed Declaration of Mark A. Knueve as Exhibits 1, 2, and 3 respectively.
Additionally, the Supplemental Declaration of Michael Bondy is filed herewith.
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6. Defendants admit that the photographs of the porch-like structure at the Park

Meadows Hollister store illustrate part of the visual experience of actually being at the store.

The visual experience that is represented by the photographs is the same visual experience that

all Hollister customers have. (Bondy Dep. at 55-56; Supp. Bondy Dec. at ¶¶ 4-5.)

7. Defendants deny that 249 Hollister stores have porch-like structures; there are

currently 248 such stores. Defendants admit that, by definition, most persons who use

wheelchairs for mobility “do not have… the experience of … walking up onto the porch” of

those stores, but defendants note that the porch-like structures is intended to provide a visual

experience. (Bondy Dep. at 55; Hill Dep. at 40; McManamon Dep. at 45; Supp. Bondy Dec. at

¶¶ 4-5.)

8. Defendants admit that Hollister shoppers who use wheelchairs (and some who do

not) enter the stores with porch-like structures through the accessible entry doors. Defendants

deny that plaintiffs’ photographs of the Park Meadows Store show that the accessible and

inaccessible entry doors at the front of the store are not “parts of an integrated entrance design.”

9. Deny. The accessible entry doors were designed to look like French doors; they

do not have shutters, and, after alteration, they have signage and door handles that distinguish

them from the non-working French doors at the front of the store. (Bondy Dep. at 32, 93; Hill

Dep. at 107-08; Supp. Bondy Dec. at ¶ 8.)

10. Defendants deny that customers who enter through the accessible entry doors

“have the experience of entering… through a window.” These entry doors look like French

doors, are level with the ground, are hinged on one side, have door handles, do not have shutters,

and can be operated with the automatic door-openers. (Bondy Dep. at 32, 93; Hill Dep. at `07-

08; Supp. Bondy Dec. at ¶ 8.)
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11. Admit.

12. Defendants admit that the porch-like structures are “raised” and inaccessible to

persons who use wheelchairs for mobility, in that they have two steps. Defendants deny that the

alterations made to the Park Meadows Hollister store earlier this year are not “material” to

plaintiffs’ ADA claims.
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II. Introduction

Defendants submit this combined brief in opposition to Plaintiffs’ Amended and

Supplemented Motion for Summary Judgment (see Docs. 162, 171, 173, 176) and in support of

Defendants’ Motion for Summary Judgment Or, in the Alternative, to Vacate August 31, 2011

Order (see Doc. # 164).

Plaintiffs’ motion for summary judgment asks the Court to summarily enter an injunction

ordering defendants to remodel the entrances at hundreds of Hollister stores nationwide within

the next six months (Doc. #162), without regard to the staggering expense or the availability of

less draconian alternative remedies. Defendants contend: (1) that the entrances to Hollister

stores already comply with all applicable ADA regulations; (2) that plaintiffs lack standing to

seek injunctive relief against the stores where no plaintiff or actual class member has ever

sustained an injury-in-fact, i.e., has ever shopped or wanted to shop; and (3) that the Court

should exercise its traditional equitable discretion and balance the harms to the parties if it

awards any injunctive relief. (Doc. # 164; Doc. # 167.)

In their most recent brief (Doc. # 171), plaintiffs argue that the entrances to Hollister

stores violate the ADA regulations, but only if those regulations are “interpreted in a way” that

purportedly advances the ADA’s goals of “requiring integration and prohibiting separate-but-

equal” goods and services. (Id., at 2-7.) However, courts have consistently required proof of a

violation of the ADA regulations themselves, and plaintiffs do not claim that the regulations are

ambiguous or otherwise subject to judicial interpretation.

Plaintiffs argue, second, that this Court is foreclosed by the “law of the case” doctrine

from adjudicating their standing to seek a nationwide injunction, and that questions of standing

are irrelevant in any event because a class action has been certified. (Id., at 9-12.) But federal
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law is clear that challenges to standing that are overruled on a motion to dismiss may properly be

raised again on summary judgment, because different legal standards apply. Additionally, class

certification does not eliminate Article III standing requirements, and there is no evidence here

that class members have actually been to each of the Hollister stores with a porch-like structure

and that they intend to return there. Plaintiffs have no standing to obtain injunctive relief against

a store in the absence of evidence that a non-hypothetical injury-in-fact exists as to that store.

Third, and finally, plaintiffs argue that the Court cannot apply the traditional factors that

govern the exercise of its equitable discretion to fashion injunctive relief, purportedly because

the ADA specifically mentions injunctions as a remedy. (Id., at 12-15.) But that is not the law.

As explained below, the Tenth Circuit Court of Appeals has consistently followed the traditional

“balance-the-harms” analysis in evaluating the propriety of injunctive relief under the ADA.

The entrances to Hollister stores comply with all applicable ADA regulations; plaintiffs

cannot obtain nationwide injunctive relief based solely on the assumption that some class

member must have sustained an injury-in-fact at each store; and this Court has not lost its

traditional authority to fashion fair and appropriate equitable remedies in ADA cases.

Defendants respectfully request that the Court enter summary judgment in their favor and deny

plaintiffs’ motion for summary judgment.

III. Argument

A. The entrances to Hollister stores comply with ADA requirements.

1. Defendants are entitled to summary judgment with
respect to the Orchard Town Center Store.

Plaintiffs’ brief (Doc. # 171) does not address the Orchard Town Center Store, which

permanently closed earlier this year for reasons unrelated to this litigation. Accordingly,

defendants are entitled to summary judgment with respect to this store.
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2. Defendants are entitled to summary judgment with
respect to the Park Meadows Store.

Defendants moved for summary judgment with respect to the Park Meadows Store on the

grounds that it complies with all ADA requirements. (Doc. # 164, at 8-15.) Plaintiffs’ brief does

not dispute that alterations were made to that store earlier this year, that the alterations increased

the visibility of the accessible entry doors, and that new signage indicates whether each

accessible entry door enters into the men’s side of the store or the women’s side. Moreover,

plaintiffs concede that shoppers in wheelchairs have the same “experience” as other shoppers

once they enter any of the entry doors, i.e., they “hear the same store music, see the same

marketing displays, see the same merchandise, smell the same spritzed Hollister scent, and

interact with the same employees.” (Doc. #171, at Facts 2.) Plaintiffs claim only that these

shoppers have a different “experience” by virtue of entering through a different entry door. (Id.)

Plaintiffs’ argument fails, and summary judgment in favor of defendants is proper.

a. The entrance to the Park Meadows Store complies with all applicable
ADA regulations regarding access to the stores.

Plaintiffs’ initial brief in support of their motion for summary judgment did not cite a

single ADA regulation. (See Doc. # 162.) Plaintiffs argued instead that the entrances violate the

ADA’s statutory objectives of prohibiting “different or separate” accommodations, 42 U.S.C.

12182(b)(1)(A)(iii), and requiring “integration,” 42 U.S.C. 12182(b)(1)(B). (See Doc. # 162, at

4.) Defendants then pointed out in opposition to plaintiffs’ motion for summary judgment (Doc.

# 167, at 8-9), and in support of their own motion for summary judgment (Doc. #164, at 10-12),

that compliance with the specific and detailed ADA Standards constitutes compliance with the

ADA, as a matter of law. See, e.g., White v. Divine Investments, Inc., 286 Fed. Appx. 344, 345

(9th Cir. 2008) (“absent an ADAAG violation, no discrimination has occurred” under the ADA).
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Defendants explained that the entrance to the Park Meadows Store complies with the

2010 ADA regulations, which are controlling here,2 because the 2010 ADA regulations: (1)

removed the 1991 ADA Standard stating that, where feasible, “accessible entrances shall be the

entrances used by the majority of people visiting” a defendant’s facility, and instead required that

accessible routes must be “in the same area” as “general circulation paths;” (2) specifically

allowed entrances with inaccessible entry doors as long as at least one entry door at the entrance

was accessible; and (3) otherwise required that 60% of public entrances be accessible. (Compare

1991 ADA Standard 4.1.3(8)(a) with 2010 ADA Standards 206.3, 206.4, 206.4.1., 206.5.1 and

404.2.) Consequently, the entrance of the Park Meadows Store complies with the 2010 ADA

Standards regardless of whether this Court determines that it has a “single entrance” with

multiple entry doors, or whether this Court determines instead that it has three separate

entrances. If the store has a single entrance, it complies with 2010 ADA Standards 206.4 and

206.5.1 because there are three entry doors, two of which are accessible. If the store has three

separate entrances, it complies with 2010 ADA Standard 206.4.1 because more than 60% of

those entrances are accessible, and the accessible routes and general circulation paths are in the

same area.3

In response, plaintiffs significantly shift their position and seem to assert for the first

time, after three years of litigation, that the porch-like structure is a “space,” not an “entrance,”

and that their inability to physically use that space violates the ADA. Specifically, plaintiffs

2 Although plaintiffs assert that the 1991 regulations “are the applicable standards” (Doc. # 171, at 3), they give no
explanation and ignore 28 C.F.R. 36.406(a)(3), which provides that the 2010 ADA regulations apply to alterations,
like those at the Park Meadows Store, undertaken after March 15, 2012. (Doc. # 164, at 12-13.) In any event,
defendants also noted that the Park Meadows Store complies with the 1991 ADA regulations following the
alterations to the store. Plaintiffs cite this Court’s previous finding that the entrance violated the 1991 ADA
regulations, but that finding predated the alterations, and plaintiffs have not argued that the Park Meadows Store still
violates the 1991 ADA regulations after the alterations. (Doc. # 171, at 3.)
3 Plaintiffs do not dispute that accessible routes at the Park Meadows Store are “in the same area” as general
circulation paths.
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argue that the entrance violates 2010 Standard 206.2.4., which requires that “[a]t least one

accessible route shall connect accessible building or facility entrances with all accessible spaces

and elements within the building or facility which are otherwise connected by a circulation

path,” unless one of the specified exceptions applies. (See Doc. # 171, at 4.) However, the

Department of Justice’s Advisory to 2010 Standard 206.2.4 explains that accessible routes must

connect only spaces and elements that are “required to be accessible.” Here, at least one

accessible route connects the accessible entry doors to all spaces and elements within the Park

Meadows Store that are required to be accessible. The 2010 ADA Standards specifically allow

inaccessible entry doors as long as an accessible entry door is also provided “in the same area”

and at least 60% of the public entrances are accessible. See 2010 ADA Standards 206.3, 206.4.1,

and 206.5.1. ADA Standard 206.2.4 cannot require an accessible route through an inaccessible

entry door, when the inaccessible door is permitted by the ADA and is, by definition, not

accessible. See 2010 ADA Standards 206.4.1 and 206.5.1.

Plaintiffs also acknowledge that the 2010 ADA Standards eliminated the previous

requirement in 1991 ADA Standard 4.1.3(8) that a majority of people who enter the stores must

use accessible entrances. (Doc. # 171, at 5-6; “the provision of the 2010 Standards governing

entrances…does not contain this language.”) Plaintiffs nevertheless insist that the eliminated

requirement must still be enforced because the 2010 Standards were “intended to achieve the

same result as the 1991 Standards.” (Id., at 6.) The commentary cited by plaintiffs for this

proposition does not support their contention that most customers must use an accessible

entrance, and in fact makes no reference to it whatsoever.4 Instead, it discusses the provision of

2010 Standard 206.4.1 that 60% of public entrances must be accessible, in place of 1991

4 A true and accurate copy of the relevant portion of the commentary is attached as Exhibit 4 to the Declaration of
Mark A. Knueve.
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Standard 4.1, which based the number of required accessible entrances on, inter alia, the number

of exits required by fire codes. Moreover, the 2010 Standards achieve the “same result” –

accessibility to the stores – albeit in a different way. Accessible routes must now be “in the same

area” as general circulation paths, 2010 Standard 206.3, and 60% of entrances must meet ADA

accessibility requirements, 2010 Standard 206.4.1. Requirements that were eliminated from the

1991 Standards are not binding.

Finally, plaintiffs argue that the 2010 Standards must be interpreted consistent with the

“fundamental purpose” of the ADA. (Doc. #171, at 6.) According to plaintiffs, any finding that

the 2010 Standards “permit … segregated, separate-but-equal entrances … must be rejected.”

(Id.) But plaintiffs cannot “interpret” an unambiguous regulation out of existence merely

because it believes the plain language of the regulation does not sufficiently promote the goals of

the ADA. If that were true, the ADA regulations would not provide the “clear guidelines” to

owners and operators of buildings that they were adopted to provide.5 Lara v. Cinemark USA,

Inc., 207 F.3d 783, 789 (5th Cir. 2000).

b. The Park Meadows Store complies with all applicable ADA
regulations regarding the “use” of accessible entrances.

In their most recent brief (Doc. # 171, at 7), “[p]laintiffs agree, at the most general level,

that a facility that is in compliance with unambiguous language of the [ADA] Standards …

cannot be held to be in violation of the ADA.” However, plaintiffs argue that this general rule

does not apply here because “a facility that complies with the physical standards may violate the

ADA in the way the facility is used.” (Id., at 8.) Plaintiffs rely upon Obert v. The Pyramid, No.

03-2135, 2005 U.S. Dist. Lexis 8211 (W.D. Tenn. 2005), in which the defendant had constructed

5 Indeed, to avoid confusion and provide guidance to covered entities, the Department of Justice has consistently
mandated in its regulations that where both its general non-discrimination mandates and more specific principles,
such as the 2010 Standards, apply, the ‘specific provisions, including the limitations on those provisions, control
over the general provisions…’ 28 CFR 36.213.
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handicapped parking, wheelchair accessible entrances, and a special ingress and egress lane,

which all complied with ADA requirements, but then refused to allow plaintiff to use those

areas. (Id., at *16.) In these circumstances, the Court held that the defendant’s use of the facility

violated the ADA even though the facility itself complied with ADA regulations. (Id.)6

Plaintiffs concede that this exception applies only “where use rather than design [is] at

issue.” (Doc. # 171, at 8.) This “use” exception does not apply here. Plaintiffs allege that the

design of the entrances violates the ADA due to the presence of steps, and not that defendants

have a “policy regarding the use of that design,” as in Fortyune, supra, 364 F.3d at 1085. The

exception might apply if the accessible doors were kept locked, so that they could not be used by

customers; in that event, the fact that the accessible doors complied with the physical and

dimensional design requirements of the regulations would not necessarily foreclose liability. But

that is not what plaintiffs claim; if they did, their remedy would be an injunction ordering that the

accessible doors be kept unlocked, not that the porch-like structures be torn out of the stores.

c. Plaintiffs have not been denied the visual experience of the
porch displays.

Plaintiffs nevertheless insist that “the way Hollister uses the porch goes beyond design or

architecture.” (Doc. #171, at 8.) They argue that the porch-like structure “is used to create a

central part of the Hollister experience” which customers who use the accessible entrances

purportedly cannot enjoy. (Id.) There are at least three things wrong with that argument.

 First, plaintiffs’ new position ‒ that the porch-like structures violate the ADA because 

they deny plaintiffs the full Hollister “experience,” rather than because they deny access to the

stores ‒ ignores the uncontradicted evidence that the porch-like structures are visual displays, 

6 See also Fortyune v. American Multi-Cinema, Inc., 364 F.3d 1075, 1084-85 (9th Cir. 2004) (although defendant’s
wheelchair seating area complied with ADA regulations, its policy of allowing other patrons to use the area, thereby
excluding persons in wheelchairs, could violate the ADA).
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designed to provide a visual experience to shoppers, and plaintiffs have not been deprived of that

experience. “[T]he experience from the porch is by looking at the porch, not by walking through

the porch. It’s a visual effect.” (Bondy Dep. at 55.) See also McManamon Dep. at 45 (the

porch is “more of display area”); Hill Dep. at 40 (“[t]he purpose of the porch-like structure is to

give the stores the aesthetic appearance of a California surf shack”) (emphasis added). No

merchandise is sold from the porch. (Hill Dep. at 41.) “The furniture is not intended as a

seating, it’s intended as a visual effect,” and the purpose of the mannequins is “[f]or people to

see… the clothes.” (Bondy Dep. at 55-56.) Everything on the porch can be seen from the front

of the store, without stepping onto the porch; in fact, everything on the porch is more visible

from the front of the store because the trees partially block the view of the mannequins once a

shopper is on the porch. (Bondy Dep. at 110; Supp. Bondy Dec. at ¶ 6.)

Second, the “experience” of accessing the stores through the porch-like structure, rather

than through one of the accessible entrances, is not a “good” or “service” and conveys no

“advantage.” 42 U.S.C. 12182(b)(1)(A)(iii). The visual display on the porch is visible to

everyone who passes the store, whether they use a wheelchair or not, and plaintiffs have

admitted that the same visual theme of a California surf shack is carried on throughout the store

and is enjoyed by all shoppers, whether they enter through the porch-like structure or through the

accessible entry doors.

Third, by plaintiffs’ reasoning, all inaccessible entry doors would violate the ADA,

because they necessarily provide a different “experience” than entering through a separate

accessible entry door. However, 2010 ADA Standard 206.4.1 specifically allows 40% of public

entrances to be inaccessible. Moreover, plaintiffs point to no regulation which requires that all
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shoppers have the same “experience” and, as set forth above, “absent an ADAAG violation, no

discrimination has occurred” under the ADA. White, 286 Fed. Appx. At 345.

3. Defendants are entitled to summary judgment with
respect to the remaining Hollister stores.

For the reasons set forth above and in defendants’ motion for summary judgment (Doc.

#167, at 12), defendants are also entitled to summary judgment on the other 247 Hollister stores

where no plaintiff or known class member has ever shopped or intends to shop.

B. Plaintiffs have not established that they have standing to seek relief.

1. Plaintiffs have not established that they have standing to obtain
injunctive relief with respect to the Orchard Town Center Store.

Plaintiffs’ brief does not claim that they have standing with respect to the Orchard Town

Center Store, and the Court should enter summary judgment denying relief regarding it.

2. Plaintiffs have not established that they have standing to obtain
injunctive relief with respect to the Park Meadows Store.

Plaintiffs also lack standing to obtain injunctive relief with respect to the Park Meadows

Store.  There is no credible evidence that either plaintiff ‒ or any other class member ‒ has a 

plausible intention to return to that store in the future. (See Doc. #167, at 2-3.) Ms. Farrar has

never attempted to shop at any Hollister store (Farrar Dep., at 52-55, 58-61), and Ms. Hansen

testified that she does not “have any current intention to return to a Hollister store for any

reason.” (Hansen Dep., at 23, 27-29, 31, 97-98, 104-105.)7

Plaintiffs claim that they have standing as “testers,” citing Tandy v. Wichita, 380 F.3d

1277 (10th Cir. 2004), but Tandy held that testers have standing under Title II of the ADA, not

Title III, and “the language of Title III of the ADA is narrower than … Title II.” Equal Rights

Center v. Hilton Hotels Corp., No. 07-1528, 2009 U.S. Dist. Lexis 126645, at *12 (D. D.C.

7 Neither plaintiff has gone to the Hollister store near their homes, at the Cherry Creek mall, although they visit that
mall frequently and the store does not have steps. (Farrar Dep., at 46-48; Hansen Dep., at 16, 18, 22-23.)
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2009). See also Norkunas v. Park Road Shopping Center, Inc., 777 F.Supp.2d 998, 1006 (W.D.

N.C. 2011) (“a Title III plaintiff cannot use her status as a tester to satisfy the standing

requirements”). Moreover, plaintiffs’ representation that they will return to the Park Meadows

store as “testers” does not establish standing because it is not credible. Neither Ms. Farrar nor

Ms. Hansen went to this store to “test” it for ADA compliance even after it was modified in

response to their ADA complaints. See Judy v. Pingue, No. 2:08-CV-859, 2009 U.S. Dist. Lexis

109990, at *13 (S.D. Ohio 2009) (“any tester status that [plaintiff] might possess does not confer

standing to seek prospective relief where he cannot show a reasonable likelihood of returning to

[defendant’s] property”). Any motivation they may have to return for testing purposes is clearly

the kind of “someday intentions” that “do not support a finding of actual and imminent injury”

and, thus, do not establish standing. Lujan v. Defenders of Wildlife, 504 U.S. 555, 564 (1992).

When this Court previously addressed plaintiffs’ standing in response to defendants’

motion to dismiss, the Court was required to accept as true plaintiffs’ allegations that they would

return to the store. Because they have not done so even though it has been altered, their claim

that they will sustain an injury-in-fact at the store in the future is not credible. Accordingly,

plaintiffs lack standing to obtain injunctive relief against the Park Meadows Store.

3. Plaintiffs have not established that they have standing with respect to
the other Hollister stores with elevated entrances.

Plaintiffs have also failed to carry their burden of establishing that they have standing to

obtain injunctive relief against the remaining 247 Hollister stores that have steps. They argue

that they are excused from that burden because this Court previously held on a motion to dismiss

(Doc. #94), and on a motion for class certification (Doc. #161), that plaintiffs have standing, and

this has become “the law of the case.” (Doc. #171, at 10.) But the Supreme Court has explained

that an action may properly be terminated for lack of standing at the summary judgment stage,
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even though the pleadings were sufficient to defeat an earlier motion to dismiss, because the

standards of proof are different. Lujan, supra, 504 U.S. at 566.

Plaintiffs also argue that the Tenth Circuit’s ruling in Tandy, supra, and an “on-point”

decision, CCDC v. Hermanson Family Ltd. Partnership I, 1997 WL 33471624 (D. Colo. 1997),

establish the controlling legal standard (Doc. #171, at 10). But neither of those decisions holds

that plaintiffs have standing to obtain injunctive relief against a store when there is no evidence

that the store poses a threat of imminent prospective injury to any plaintiff or class member.

Plaintiffs argue that some of the authorities defendants rely upon were not class actions,

and that the specific holding in another case was reversed on other grounds on appeal. (Doc.

#171, at 12.) But defendants cited those cases in support of a fundamental legal principle that

plaintiffs do not dispute: “Article III standing requirements prevent litigants from ‘converting

the judicial process into no more than a vehicle for the vindication of the value interests of

concerned bystanders.’” (Doc. # 167, at 6, quoting Valley Forge Christian College v. Americans

United for Separation of Church and State, 454 U.S. 464, 473 (1982), and United States v.

SCRAP, 412 U.S. 669, 687 (1973)).8 That is exactly what plaintiffs are attempting to do here.

They are only “concerned bystanders” with respect to the Hollister stores they have never visited

and never intend to visit, and they must show that someone has the requisite injury-in-fact to

obtain injunctive relief against each store they seek to enjoin.

 Plaintiffs argue that this problem ‒ i.e., that they lack standing to obtain injunctive relief

as to these 247 Hollister stores ‒ disappeared when the class was certified by the Court, because 

8 Plaintiffs also object that the Valley Forge case “involved taxpayer and citizen standing, and is thus not on point
here.” (Doc. #171, at 12, fn. 10.) But the point that the Supreme Court was making directly applies here: “the
frustration of a party’s generalized interest in the proper application of the law is not by itself an injury for purposes
of standing.” See Doc. #167, at 6, quoting Delta Commercial Fisheries Assn. v. Gulf of Maine Fishery Mgt.
Council, 364 F.3d 269, 273 (5th Cir. 2004). In the present case, plaintiffs’ personal, generalized interest in
enforcement of the ADA does not endow them with standing to sue Hollister stores that neither plaintiffs nor any
class members have ever visited and that have therefore caused no Article III injury-in-fact.
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“once a class is certified, the relevant standing is that of the class.” (Doc. #171, at 10.)

Defendants agree that it is the standing of the class members that is determinative, but in this

case plaintiffs have not shown that there are any class members who have standing to enjoin any

of these 247 stores. Class certification brings in claimants who have standing to assert claims

that the plaintiffs would lack standing to assert, but it does not somehow create standing that

does not otherwise exist.

The class action cases cited by plaintiffs do not address this issue. (Doc. #171, at 11-12.)

Plaintiffs dismiss defendants’ reliance on Small v. General Nutrition Companies, 388 F.Supp.2d

83, 89 (E.D. N.Y. 2005), on the grounds that it involved representational standing, but that is

irrelevant to its holding that some claimant “must establish that but for the barrier at a particular

store, he would visit that store in the future.” Class certification does not substitute for that proof

when no class member has the requisite intent; this Court should not simply assume that at least

one class member has been to each one of the 247 Hollister stores that plaintiffs have not visited,

and would go to that store again if the porch-like structure were removed. Accordingly,

plaintiffs lack standing, individually or as class representatives, to obtain relief with respect to

those stores.

C. In the alternative, the Court should exercise its traditional powers to fashion
an appropriate remedy if it determines that injunctive relief is proper.

Defendants also oppose plaintiffs’ motion for summary judgment because the specific

injunctive relief requested in their Proposed Order would not be equitable. (Doc. #167, at 12-

14.) Defendants cited numerous cases holding that district courts retain their traditional

discretion to “balance the harms” to the parties in fashioning injunctive relief in ADA cases.9

9 Plaintiffs ignore all but one of those decisions, Gregory v. OTAC, 247 F.Supp.2d 764, 770 (D. Md. 2003), which
held that “[u]nder appropriate circumstances, a court my justifiably withhold injunctive relief altogether even though
the [ADA] has been violated.” Plaintiffs incorrectly claim that this language is “dicta.” (Doc. # 171, at 14.) See
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(Id.) Plaintiffs nonetheless insist that this Court must automatically award injunctive relief if it

finds any ADA violation, because the ADA statute refers to “injunctions.” (Doc. # 171, at 12,

13.) The only case plaintiffs cite, United States v. Morris, No. 09-cv-2381, 2011 U.S. Dist.

Lexis 11928 (D. Colo. 2011), involved tax statutes unrelated to the ADA, and it relied on

Atchison, Topeka, & Santa Fe R.R. Co. v. Lennen, 640 F.2d 255, 259 (10th Cir. 1981), another

tax case, which held only that “irreparable harm to the plaintiffs need not be shown” when a

defendant violates a statute that provides for injunctive relief. 640 F.2d at 259. In the present

case, defendants did not oppose injunctive relief on the ground that plaintiffs failed to establish

irreparable harm; defendants argued instead that the Court should balance the respective harms

to defendants and plaintiffs and the availability of less draconian injunctive relief, which the

Atchison Court did not address. (See Doc. # 167, at 13-14.)

The Tenth Circuit Court of Appeals specifically addressed that issue in Rothberg v. Law

School Admission Council, 102 Fed. Appx. 122 (10th Cir. 2004), and held that injunctive relief

was properly denied for an ADA violation despite the ADA’s statutory authorization of

injunctions. It doubted the continued validity of its earlier holding in Atchison, supra, which

excused plaintiffs from establishing “irreparable harm,” in light of the intervening decision in

Weinberger v. Romero — Barcelo, 456 U.S. 305, 311-12 (1982), that explicit statutory authority

for injunctive relief “hardly suggests an absolute duty to do so under any and all circumstances,

and a federal judge…is not mechanically obligated to grant an injunction for every [statutory]

violation.” More importantly, the Rothberg Court concluded that it was unnecessary to resolve

that question because the district court also failed to conduct a “balance of harms analysis” under

Gregory, 247 F.Supp.2d at 764 (“this court finds and concludes … that in any event plaintiff is not entitled to the
injunctive relief sought by him”). See also Parr v. L&L Drive-Inn Restaurant, 96 F.Supp.2d 1065, 1086, fn. 26 (D.
Haw. 2000) (“in certain instances injunctive relief may not be appropriate for violations of ADAAG Standards that
are deemed to be de minimis”).
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traditional equitable principles, which is required for an award of injunctive relief under the

ADA even if a showing of irreparable harm is not. 102 Fed. Appx. at 125, 126. “[C]ases in the

Tenth Circuit have followed Weinberger to find that the inclusion of an injunction as a statutory

remedy does not take away courts’ jurisdiction in equity [with respect to injunctive relief].” Luft

Farms v. Western Sugar Cooperative, No. 8-cv-02014, 2009 U.S. Dist. Lexis 16817, *14 (D.

Colo. 2009).10

Accordingly, the Court should balance the equities, including the harm, burden, and

expense that plaintiffs’ proposed order would impose and the nature of the alleged ADA

violation, in deciding whether to award injunctive relief. This is precisely the type of “balance of

harms analysis” that the Tenth Circuit Court of Appeals approved and required in Rothberg,

supra. Any suggestion by plaintiffs that district courts have no discretion to balance the harms in

awarding injunctive relief under the ADA is foreclosed by that decision, which reversed a district

court’s ruling in an ADA case due to its “failure to examine how [the requested injunctive relief]

would affect the balance of harms analysis.” 102 Fed.Appx. at 126. 11 The burden and expense

to defendants if all elevated entrances must be removed, the alterations to the stores already

made by defendants, and the alleged “experiential” injury to plaintiffs when they enter through

the accessible doors rather than through the elevated doors, must be balanced and less drastic

alternatives must be considered, as described in defendants’ motion for summary judgment.

Plaintiffs have not shown that the relief they request in their proposed order is equitable in the

circumstances of this case.

10 For example, the Court in Garcia v. Board of Education of Albuquerque Public Schools, 520 F.3d 1116, 1128
(10th Cir. 2008), held that a district court “may also choose to withhold [injunctive] relief despite a demonstrated (or
assumed) statutory violation if it has a valid basis in equity for doing so,” even though the statute at issue
specifically authorizes injunctive relief. 520 F.3d at 1128.
11 Plaintiffs cite only a single ADA case, Access Now, Inc. v. South Florida Stadium Corp., 161 F.Supp.2d 1357
(S.D. Fla. 2001), and it does not hold that all equitable considerations, including a balance of the harms, are
irrelevant when injunctive relief is sought under the ADA. (Doc. #171, at 13.)
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D. In the alternative and at a minimum, there are issues of fact and material
gaps in the record which prevent summary judgment in plaintiffs’ favor.

In the event that the Court denies defendants’ motion for summary judgment, defendants

at a minimum have raised genuine issues of fact regarding: (1) whether the entrance to the Park

Meadows Store presently complies with the ADA; (2) whether plaintiffs have standing to

challenge the entrances at Hollister stores; and (3) whether plaintiffs’ proposed injunction is

appropriate and equitable. There are sufficient factual disputes, and the record is sufficiently

bare on material issues, that this Court should not grant summary judgment to plaintiffs for the

injunctive relief they request.

Respectfully submitted,

s/ Mark A. Knueve
___________________________________
Thomas B. Ridgley
Mark A. Knueve
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52 E. Gay Street
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