
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  00-cv-02757-WYD-KMT

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation,
ANITA HANSEN, and
JOSHUA STAPEN,

Plaintiffs, on behalf of themselves and all others similarly situated,

v.

ABERCROMBIE & FITCH CO.,
ABERCROMBIE & FITCH STORES, INC., and
J.M. HOLLISTER LLC, d/b/a HOLLISTER CO.,

Defendants.
                                                                                                                                                            

PLAINTIFFS’ MOTION FOR LEAVE TO FILE FIFTH AMENDED AND CLASS
ACTION COMPLAINT

                                                                                                                                                            

Plaintiffs, by and through the undersigned counsel, hereby submit this Motion for Leave

to File Fifth Amended and Class Action Complaint, and in support thereof states:

BACKGROUND

 On August 31, 2011, this Court held that the inaccessible, elevated porch-like entrances

(“Elevated Entrances”) in Defendants’ Hollister stores violate Title III of the Americans with

Disabilities Act (“ADA”), 42 U.S.C. § 12181.  See Colorado Cross-Disability Coalition v.

Abercrombie & Fitch Co., 2011 WL 4002250, at *5 (D. Colo. Aug. 31, 2011).  Plaintiffs’ Fourth

Amended and Class Action Complaint (“4th Complaint”) -- which was accepted for filing on

September 23, 2011 (ECF # 117) -- shortened the list of named plaintiffs from the original six
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plaintiffs down to three and narrowed the scope of Plaintiffs’ claims to address only the Elevated

Entrances that the Court has already ruled -- with respect to two stores -- to violate the ADA.  

Nevertheless, after the 4th Amended Complaint was accepted for filing, due to myriad

personal matters, plaintiff Joshua Stapen informed counsel that he was unwilling and unable to

continue in his current capacity as a plaintiff and proposed class representative.  As a result,

Plaintiffs now seek leave to file their Fifth Amended and Class Action Complaint (“5th

Complaint”), which removes Mr. Stapen’s allegations and claims and substitutes the nearly

identical allegations and claims of a heretofore unnamed class member, Julie Farrar.

Mr. Stapen has not yet been deposed in this case.  Ms. Farrar is prepared to respond

timely to pending discovery to Mr. Stapen and to be available for a deposition.  

ARGUMENT

Plaintiffs satisfy the standards of both Rule 15(a)(2) for amendment of pleadings and

Rule 16(b)(4) for such an amendment after the deadline established in the scheduling order. 

Plaintiffs have been diligent and have not unduly delayed this request and, most important,

Defendants will incur no prejudice from the requested amendment.  

The Tenth Circuit “has not yet considered whether Rule 16(b)(4) must be met when

motions to amend pleadings would necessitate a corresponding amendment of scheduling

orders.”  U.S. ex rel. Ritchie v. Lockheed Martin Corp., 558 F.3d 1161, 1166 (10th Cir. 2009);

see also Minter v. Prime Eqiupment Co., 451 F.3d 1196, 1205 n.4 (10th Cir. 2006) (same).  In

the Minter case, however, that court noted “the rough similarity between the ‘good cause’

standard of Rule 16(b) and our ‘undue delay’ analysis under Rule 15.”  Id.  Plaintiffs address,
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and satisfy, both standards.  

I. Plaintiffs Satisfy Rule 15(a)(2)

Courts should “‘freely grant leave [to amend] when justice so requires.’”  Bylin v.

Billings, 568 F.3d 1224, 1229 (10th Cir.2009) (quoting Rule 15(a)(2)).  “The purpose of the Rule

is to provide litigants ‘the maximum opportunity for each claim to be decided on its merits rather

than on procedural niceties.’” Minter, 451 F.3d at 1204 (10th Cir. 2006) (internal quotations

omitted).  Therefore, “‘[r]efusing leave to amend is generally only justified upon a showing of

undue delay, undue prejudice to the opposing party, bad faith or dilatory motive, failure to cure

deficiencies by amendments previously allowed, or futility of amendment.’”  Rehberg v. City of

Pueblo, 2011 WL 4102287, at *4 (D. Colo. Sept. 14, 2011) (quoting Frank v. U.S. West, Inc., 3

F.3d 1357, 1365 (10th Cir. 1993).  Absent such a showing by the party opposing amendment,

denial of a motion for leave to file an amended complaint constitutes an abuse of discretion. 

Whitington v. Ortiz, 307 Fed. Appx. 179, 196 (10th Cir. 2009); Anderson v. Suiters, 499 F.3d

1228, 1238 (10th Cir. 2007).  

A. The Proposed Amendment Will not Prejudice Defendants.

The “most important[] factor in deciding a motion to amend the pleadings, is whether

the amendment would prejudice the nonmoving party.”  Minter, 451 F.3d at 1207.  “Courts

typically find prejudice only when the amendment unfairly affects the defendants ‘in terms

of preparing their defense to the amendment.’”  Id. (citation omitted).  Because Ms. Farrar’s

claims are virtually identical to Mr. Stapen’s, there can be no prejudice.  In addition, Defendants

have not yet deposed Mr. Stapen, and Ms. Farrar is prepared both to respond to relevant
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discovery and to appear for her depositions.  The amendment adds no new legal claims or

theories, but simply substitutes Ms. Farrar’s allegations and claims for Mr. Stapen’s allegations

and claims.  Consequently, Defendants will not incur any prejudice should this Court grant

Plaintiffs’ leave to amend.

B. Undue Delay, and Bad Faith or Dilatory Motive.

There has been no undue delay, bad faith, or dilatory motive with respect to this

requested amendment.  Plaintiffs informed Defendants promptly after they learned that Mr.

Stapen could not continue as representative plaintiff, and their only motive is to ensure proper

representation of the class they will move to certify.  “[D]enial of leave to amend is appropriate

‘when the party filing the motion has no adequate explanation for the delay.’”  Minter, 451 F.3d

at 1206 (citation omitted).  As set forth above and in the Declaration of Andrew C. Montoya,

Plaintiffs’ explanation is more than adequate:  they did not know until two weeks ago that Mr.

Stapen could not continue in his role as representative plaintiff.  Montoya Decl. ¶¶ 4-5.  

It is common -- indeed, encouraged -- for class counsel to seek a replacement for a

representative plaintiff who becomes unable to continue in that role after class certification.  See,

e.g., Manual for Complex Litigation (4th) § 21.26 (“In such circumstances, courts generally

allow class counsel time to make reasonable efforts to recruit and identify a new representative

who meets the Rule 23(a) requirements.”); Shahriar v. Smith & Wollensky Restaurant Group, ---

F.3d ---, 2011 WL 4436284, at *14 (2d Cir. Sept. 26, 2011) (“if, for some reason it is later

determined by the court that the representative Plaintiffs are inadequate, the court could

substitute another class plaintiff for the representative plaintiff in question”); In re Wellbutrin XL
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Antitrust Litig., 2011 WL 3563835, at *9 (E.D. Pa. Aug. 15, 2011) (permitting substitution of

representative plaintiff to ensure all claims were covered).  Plaintiffs here are attempting to

ensure ahead of certification that they have adequate representation.  This, too, should be

permitted.  

C. Futility

This Court has already granted summary judgment in Plaintiffs’ favor with respect to the

claims Ms. Farrar brings, so there can be no question of futility.  See Colorado Cross-Disability

Coalition,  2011 WL 4002250, at *5.  

II. Plaintiffs Satisfy Rule 16(b)(4)

As noted above, the “good cause” standard under Rule 16(b)(4) is roughly similar to the

“undue delay” standard of Rule 15.  Minter, 451 F.3d at 1205 n.4.  “Demonstrating good cause

under the [Rule 16(b)(4)] ‘requires the moving party to show that it has been diligent in

attempting to meet the deadlines, which means it must provide an adequate explanation for

delay.’”  Strope v. Collins, 315 Fed. Appx 57, 61 (10th Cir. Feb. 25, 2009) (citation omitted).  

As demonstrated above, Plaintiffs have completely explained the reasons for filing this

motion after the deadline for amendments and were diligent in addressing them.  Plaintiffs’

counsel were notified, for the first time on the evening of October 12, 2011, that Mr. Stapen was

no longer willing or able to continue as a named Plaintiff and proposed class representative. 

Prior to that time, and as recently as late September when Plaintiffs were preparing the 4th

Complaint and its accompanying pleadings, Plaintiffs’ counsel believed that he would be able to

serve as a named Plaintiff and proposed class representative.  Montoya Decl. ¶ 5.  
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Since that time, however, Mr. Stapen realized that he would be unable to meet both his

personal obligations and his obligations as a named Plaintiff and class representative at once,

and, on October 12, 2011, notified counsel of this fact.  Id. ¶ 6.  Because, at that time, Plaintiffs’

opening class certification brief was due on October 17, 2011, Plaintiffs immediately contacted

Defendants’ counsel regarding amending their complaint in order to substitute Ms. Farrar’s

claims and allegations for Mr. Stapen's claims and allegations.  Plaintiffs also immediately

prepared and filed a motion seeking to extend the class certification briefing deadlines [ECF #

119], which was granted on October 17, 2011 [ECF # 121], in order to address this unanticipated

occurrence. 

Plaintiffs have acted with diligence; there is thus good cause to permit the requested

amendment after the deadline in the Scheduling Order.  

CONCLUSION

Plaintiffs have good cause to seek amendment at this time, thus satisfying Rule 16(b). 

None of the reasons for denying leave to amend under Rule 15 exist in this case.  Therefore,

leave to amend and substitute Ms. Farrar’s allegations and claims for Mr. Stapen’s allegations

and claims should freely be granted.

WHEREFORE, Plaintiffs respectfully request that this Court grant this Motion for Leave

to File Fifth Amended Complaint, accept the Fifth Amended Complaint (filed with this motion)

for filing, and provide any other relief that this Court deems necessary, proper and just.

CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR 7.1(A)

Undersigned counsel contacted Defendants’ counsel and requested Defendants’ position
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regarding this motion.  Defendants oppose this motion.

Dated: October 21, 2011 Respectfully submitted,

 /s/ Kevin W. Williams                                             
Kevin W. Williams
Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, Colorado 80203
Telephone: (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org 

Amy R. Robertson
Fox & Robertson, P.C.
104 Broadway, Suite 400
Denver, Colorado 80203
Telephone: (303) 595-9700
Facsimile: (303) 595-9705
E-mail: arob@foxrob.com

Bill Lann Lee
Julia Campins
Lewis, Feinberg, Lee, Renaker & Jackson, P.C.
476 - 9th Street
Oakland, CA 94607
Telephone: (510) 839-6824
Facsimile: (510) 839-7839
E-mail: blee@lewisfeinberg.com
E-mail: jcampins@lewisfeinberg.com 

                                         
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on October 21, 2011, a copy of the foregoing document with the
Clerk of Court using the CM/ECF system, which will provide electronic service to the following:

Gregory A. Eurich
geurich@hollandhart.com

Thomas B. Ridgley
tbridgley@vorys.com

Mark A. Knueve
maknueve@vors.com 

 /s/ Briana McCarten                                           
Briana McCarten, Legal Program Assistant
Colorado Cross-Disability Coalition
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