
  
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 
JON JAIME LEWIS, 
JULIE REISKIN, and 
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL AND THIRD AMENDED COMPLAINT 

 
Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC d/b/a El Diablo (jointly, 

“defendants”), through their undersigned counsel, respectfully submit this Memorandum in 

opposition to the Motion For Leave To File Supplemental And Third Amended Complaint (the 

“Motion”), filed on behalf of plaintiffs Timothy J. Fox (“Fox”), Jon Jaime Lewis (“Lewis”), Julie 

Reiskin (“Reiskin”), and Colorado Cross-Disability Coalition (“CCDC”) (jointly, “plaintiffs”).  

In connection therewith, defendants state as follows:   

I.  SUMMARY OF DEFENDANTS’ POSITION 

Granting plaintiffs’ eleventh-hour request to substantially expand the scope of this 

lawsuit would unduly prejudice defendants and reward plaintiffs’ sandbagging tactics.  More 

specifically, plaintiffs now seek to inject into this case allegations concerning El Diablo’s takeout 
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area, men’s restroom, women’s restroom, and the percentage of purported fixed seating when the 

case has focused since its inception more than eight months ago almost exclusively on El 

Diablo’s raised dining areas.  Allowing plaintiffs to inject their litany of new allegations into the 

case, more than one month after the deadline for amending pleadings, would (a) materially 

interfere with defendants’ litigation strategy developed based on pleadings filed months ago, (b) 

make it impossible for defendants to offer expert testimony in defense of these newly pleaded 

allegations given the expiration of the deadline for initial expert disclosures, and (c) prevent 

defendants from obtaining responses to written discovery about these belated allegations before 

deposing plaintiffs.  All of these new allegations could have been pleaded months ago as they 

relate to elements of El Diablo that plaintiffs either did observe, or easily could have observed, 

when they visited the restaurant with the sole intent of finding an excuse to sue defendants.  

Accordingly, the Motion should be denied. 

II.  FACTUAL AND PROCEDURAL BACKGROUND 

From the filing of the initial Complaint in this case on December 27, 2010 [Doc. No. 1], 

and continuing through the filing of the Amended Complaint on February 17, 2011 [Doc. No. 

10], and the Second Amended Complaint on June 20, 2011 [Doc. No. 75], and further continuing 

through today, this case has focused almost exclusively on a single element in the El Diablo 

restaurant, i.e., the raised dining areas.  The raised dining areas are the principal focus of each of 

plaintiffs’ three complaints (see, e.g.,  Doc. No. 1 at ¶¶17-19 and 33; Doc. No. 10 at ¶¶17-19 and 

33; Doc. No. 75 at ¶¶33-36 and 73), of the discovery served by plaintiffs (see, e.g., Interrogatory 

Nos. 2, 7, 14, 16, 17, and 22; Request For Production Nos. 5, 12 and 13), and of the three 

substantive motions filed to date, i.e., Defendants’ Motion For Protective Order [Doc. No. 28], 
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Plaintiff’s Motion For Partial Summary Judgment [Doc. No. 48], and Defendants’ Cross-Motion 

For Partial Summary Judgment [Doc. No. 99].  Plaintiffs also have made passing allegations 

about El Diablo’s outdoor seating area and the bar.  See, e.g., Doc. No. 75 at ¶¶ 37 and 39-40. 

Plaintiffs’ August 31, 2011 Motion seeks to substantially expand the scope of this case.  

For the first time since the filing of the Complaint more than eight months ago, plaintiffs raise 

allegations about elements of El Diablo that never were mentioned in the Complaint, in the 

Amended Complaint, or in the Second Amended Complaint.  More specifically, plaintiffs now 

claim that there are “numerous other ADA violations within the restaurant” (Motion at 4) and 

seek to expand their lawsuit to include alleged violations in the men’s restroom, the women’s 

restroom, and the takeout area.  Doc. No. 113-1 at ¶¶175-185 and 187-88.  They also seek to add 

a new theory regarding the percentage of alleged fixed seating in the restaurant.  Id. ¶¶ 217-18. 

Plaintiffs’ request to expand the scope of their lawsuit comes at a very late stage of this 

case.  The August 9, 2011 deadline to amend pleadings, which plaintiffs themselves had 

requested [Doc. Nos. 41 and 74], expired one month ago.  The deadline for initial expert 

disclosures is September 12, 2011 [Doc. No. 110], meaning that if the Motion were granted, this 

deadline would pass before this case is materially expanded.  The deadline for serving discovery 

requests of September 19, 2011 [Doc. No. 10], also likely would pass before defendants know 

whether there is a need to incur the cost of propounding additional written discovery to address 

these new allegations.  Even if this Court were to rule upon the Motion before September 19, 

2011, and defendants were to serve additional written discovery promptly thereafter, defendants 

would not receive responses until the third week of October.  However, the depositions of all 

four plaintiffs already are scheduled for the last week of September and the first week of 
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October.  Because, the discovery cut-off is October 20, 2011, there would not be sufficient time 

to continue these depositions after discovery responses would have been served. 

III.  ARGUMENT 

A. The Motion Should Be Denied Because The Eleventh-Hour Expansion Of This Case 
Would Severely Prejudice Defendants 

1. The Prejudice To Defendants Resulting From The Proposed Amendment 

As plaintiffs themselves point out, this Court’s jurisprudence establishes that prejudice is 

“the most important factor to consider in deciding a motion to amend the pleadings.”  Motion at 

8 (citing Frazier v. Zavaras, 2010 WL 965294, No. 09-CV-02288-CBS, at *2 (D. Colo. Mar. 4, 

2010)).  See also 6 Wright, Miler & Kane, Federal Practice and Procedure § 1487 (2d ed. 1990) 

("Perhaps the most important factor listed by the Court and the most frequent reason for denying 

leave to amend is that the opposing party will be prejudiced if the movant is permitted to alter his 

pleading.").  Thus, a motion to amend should be denied when “a late shift in the thrust of the 

case” would “prejudice the other party in maintaining his defense upon the merits.”  Evans v. 

McDonald's Corp., 936 F.2d 1087, 1090-91 (10th Cir. 1991) (internal quotation marks omitted).  

That is exactly the situation here. 

To begin with, defendants’ litigation strategy since the commencement of this case on 

December 27, 2010, has been based on a complaint focused almost exclusively on the raised 

dining areas at El Diablo.  Had plaintiffs put defendants on notice eight months ago that their 

complaint also encompasses allegations concerning the men’s restroom, the women’s restroom, 

the takeout area, and the percentage of purported fixed seating in the restaurant defendants likely 

would have structured their defense differently.  Thus, defendants would be prejudiced because 

of the impact of the belated amendments on their overall litigation strategy.  See, Scott v. City of 
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Indianapolis, 2009 U.S. Dist. LEXIS 116299 (S.D. Ind. Dec. 14, 2009) (denying motion to 

amend; reasoning that “Plaintiff's proposed addition of three new theories, while the underlying 

facts remain the same, does prejudice the defendant” because “preparations for the defense have 

been made pursuant to the case management plan” entered at the start of the case). 

Second, permitting plaintiffs’ eleventh-hour amendment would substantially prejudice 

defendants’ ability to offer expert witness testimony in support of their defenses.  The two 

principal affirmative defenses to plaintiffs’ ADA claim are that proposed modifications would 

not be “readily achievable” and that designing alterations that are “readily accessible to and 

usable by” individuals with disabilities would not be feasible.  These defenses typically call for 

expert testimony.  See, e.g., Colorado Cross-Disability Coalition v. Hermanson Family Ltd. 

Pshp., 264 F.3d 999, 1002 (10th Cir. 2001) (describing testimony of expert witness called by 

CCDC to support its assertion that construction of a ramp to the entrance of the historic 

Crawford Building on Larimer Street was “readily achievable”); see also e.g., Kemper v. 

Sacramento Radiology Med. Group, 2007 U.S. Dist. LEXIS 66380 (E.D. Cal. Aug. 28, 2007) 

(describing testimony of expert witnesses concerning the feasibility of parking space designs in 

defense against plaintiff’s claim alleging an insufficient number of accessible handicap parking 

spaces).1 

                                                 
1 Plaintiffs’ citations to Texas Instruments, Inc. v. Biax Corp., 2009 U.S. Dist. LEXIS 90209 (D. Colo. Sept. 28, 
2009), and Hull v. Colorado State Univ., 2010 U.S. Dist. LEXIS 13333 (D. Colo. Feb. 2, 2010) (Motion at 8), are 
inapposite, and do not stand for the proposition that additional discovery can not support a finding of undue 
prejudice.  To the contrary, the cases clearly hold that when a party’s sole argument of undue prejudice is based on 
the need for additional discovery, such argument might fail.  See e.g. Texas Instruments, Inc., 2009 U.S. Dist. 
LEXIS 90209 at *9 (D. Colo. Sept. 28, 2009) (“generally the need for additional discovery is not persuasive as 
undue prejudice.”) (emphasis added); Hull, 2010 U.S. Dist. LEXIS 13333, at *8 (D. Colo. Feb. 2, 2010) (“the 
expenditure of time, money, and effort alone is not grounds for a finding of prejudice.”) (emphasis added).  
Furthermore, Hull is completely inapposite as litigation was still in its early stages and discovery had been stayed.  
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In this case, for example, plaintiffs have belatedly alleged in their proffered pleading that 

El Diablo’s “Late Night Takeout Window” is “not accessible by individuals who use 

wheelchairs” because the “takeout area is accessible only by one step.”  Doc. No. 113-1 at 

¶¶187-88.  Apparently, plaintiffs contend that defendants should install a ramp to permit 

wheelchair access to the takeout area, the entrance to which is located on First Avenue and 

approximately one dozen yards west of Broadway.  However, the First Avenue Hotel building in 

which El Diablo is located is on the Registry of Historic Landmarks.2  As a result, resolution of 

this issue likely would involve expert testimony.  Indeed, in Hermanson Family Ltd. Pshp., 

supra, CCDC itself offered expert testimony regarding historic preservation issues to support its 

contention that the owner of the historic Crawford Building on Larimer Street should be required 

to install a ramp to permit access to that building through the Larimer Street entrance.  The 

problem created by plaintiffs’ delay is that the deadline for disclosing experts on issues for which 

the proponent bears the burden of persuasion is September 12, 2011, and defendants bear the 

burden of persuasion on the question whether installing a ramp to the entrance of the historic 

First Avenue Building is “readily achievable.”  Hermanson Family Ltd. Pshp., 264 F.3d at 1002-

03. 

Finally, plaintiffs’ belated amendment of the Second Amended Complaint to include 

allegations about the men’s restroom, the women’s restroom, the takeout area, and the 

percentage of purported fixed seating in the restaurant would prejudicially interfere with 
                                                                                                                                                             
See 2010 U.S. Dist. LEXIS 13333, at *8 (D. Colo. Feb. 2, 2010).  Here, discovery has not been stayed, and it is just 
one of several reasons supporting Defendants claim of undue prejudice. 
 
2 See City & County of Denver historic landmark map of First Avenue Hotel located at 
http://www.denvergov.org/denvermaps/report.asp?rpt=hist&cat=cprop&a=ldmk&me=3143492.81709078%2C1686
587.26051179%2C3144594.67227539%2C1687519.59951415&p=1&ms=l&mcx=3144453.97384412&mcy=16874
36.53658485&zo=mc&ldmk=1ST+AND+BROADWAY+BUILDING&add=111+N+Broadway&x=303&y=78.  
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defendants’ ability to conduct discovery.  As noted above, defendants may not even know 

whether they need to incur the cost of propounding additional written discovery until after the 

deadline for serving document requests and interrogatories, and even if this Court were to grant 

the Motion before that deadline passes, defendants would not receive responses from plaintiffs 

until after plaintiffs have been deposed.  Cf. Zurn Constructors, Inc. v. B.F. Goodrich Co., 746 F. 

Supp. 1051, 1055 (D. Kan. 1990) (denying motion to amend where “allowing the amendment 

would necessitate additional discovery,” reason that the “additional discovery or preparation 

which would be required as a result of the belated addition of new claims is recognized as a 

source of prejudice justifying denial of a motion to amend.”) 

For these reasons, plaintiffs’ Motion should be denied. 

2. Plaintiffs’ Arguments Concerning The Purported Lack Of Prejudice To 
Defendants Should Be Rejected       

Plaintiffs’ Motion, not surprisingly, ignores all of these prejudicial effects of their 

proposed amendment and instead contends that permitting the amendment would benefit 

defendants because it would eliminate numerous prior errors and abuses by plaintiffs.  Thus, 

plaintiffs tout the fact that their proposed Supplemental And Third Amended Complaint, if 

permitted to be filed, would “eliminate extraneous and immaterial background allegations from 

the [Second Amended] Complaint.”  Motion at 3.  However, plaintiffs were under an obligation 

not to plead “extraneous” and “immaterial” allegations.  See, e.g. Fed.R.Civ.P. 8(a)(2) (“A 

pleading that states a claim for relief must contain a short and plain statement of the claim...”  

(emphasis supplied)).  Next, plaintiffs point to their effort to correct their “erroneous allegations” 

regarding “the relationship between the Defendants with respect to ownership and operation of 

the restaurant and the structure in which it is located.”  Motion at 4, 8.  Defendants identified 
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plaintiffs’ errors when defendants responded to the Amended Complaint [Doc. No. 16 at ¶¶12-

13], and these errors should have been corrected, not re-pleaded, in the Second Amended 

Complaint.  Plaintiffs also point to their gallant withdrawal of their state law claim on the day 

after defendants moved to dismiss that claim [Doc. No. 96].  Plaintiffs then note that they have 

not re-pleaded the same legally defective state law claim in the proposed Supplemental And 

Third Amended Complaint.   

Clearly, this Court cannot rely upon plaintiffs’ correction of this litany of errors and 

abuses that never should have occurred in the first place as grounds for finding that granting the 

Motion would not unduly prejudice defendants.  A decision otherwise would only encourage the 

type of careless lawyering that plaintiffs have engage in here.   

Plaintiffs’ contention that the proposed amendments would not prejudice defendants 

because “[p]laintiffs are not changing legal tactics or theories, but rather simply removing 

several of the ‘approximately 150 factual allegations’ that were added to the Second Amended 

Complaint” (Motion at 8) could not be more misleading.  To be sure, plaintiffs’ proffered 

Supplemental And Third Amended Complaint pleads the same claim for relief under the ADA 

that plaintiffs previously pled.  However, in stark contrast to the Complaint, the Amended 

Complaint, and the Second Amended Complaint, the proffered pleading seeks to inject a range of 

new issues into this case related to alleged barriers to access in the takeout area, the men’s 

restroom, and the women’s restroom, and with respect to the percentage of purported fixed 

seating.  

Finally and critically, plaintiffs would not be prejudiced if the Motion were denied.  

Plaintiffs can raise their new allegations in a separate lawsuit.  Their counsel and co-plaintiff, 
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CCDC, has plagued the local business community with Title III lawsuits and would not hesitate 

to bring a second lawsuit against El Diablo at no additional cost to plaintiffs whom CCDC is 

representing on a pro bono basis.3  In a subsequent lawsuit, defendants would have an 

opportunity to develop their litigation strategy from the start and with the new allegations in 

mind, conduct complete and timely discovery with respect to those allegations, and timely 

identify expert witnesses, if necessary, to advance their affirmative defenses. 

B. Plaintiffs Have Failed To Demonstrate Good Cause For Their Belated Effort To 
Amend The Second Amended Complaint Or To Justify Their Undue Delay In 
Raising The Issues Pleaded In The Proffered Supplemental And Third Amended 
Complaint 

All of the defects in the Second Amended Complaint that plaintiffs now seek to correct 

were known, or should have been known, to plaintiffs before August 9, 2011, the revised 

deadline for amending pleadings.  Accordingly, plaintiffs’ contention that their belated attempt to 

correct those defects constitutes good cause for the amendment (Motion at 6) has no merit 

whatsoever. 

Plaintiffs also seek to excuse their undue delay by suggesting that they did not “discover” 

the newly pleaded, alleged access issues at El Diablo until they conducted their inspection of the 

restaurant on August 16, 2011.  Motion at 4, 6.  This contention is disingenuous at best. 

Every one of the newly alleged deficiencies at El Diablo is an obvious condition in an 

area of the restaurant that is fully visible to any member of the general public who wishes to 
                                                 
3 See e.g., Lewis, et al. v. Colorado Kilts, Inc., et al., 11-cv-01652-PAB-MEH; CCDC, et al. v. Abercrombie & Fitch 
Co., et al., 09-cv-02757-WYD-KMT; Lewis, et al. v. Yard House Downtown Denver, LLC, et al., 11-cv-01585-
WYD; Paulson, et al. v. Windsor Gardens Association, 10-cv-2803-RPM; Colorado Cross-Disability Coalition, 
d/b/a Center for Rights of Parents with Disabilities, et. al. v. Cohen and Womack D. C. Colo., Civil Action No. 06-
cv-01665-PSF-PAC; Colorado Cross-Disability Coalition, et al. v. Dave & Buster's, Inc., Civil Action No. 06-cv-
1968-LTB-MEH; Colorado Cross-Disability Coalition v. Cinamerica Theaters LP, d/b/a Mann Theaters, Civ. Act. 
No. 96-WY-2954-AJ (D.C. Colo. 1996);  CCDC, et al. v. Healthone LLC d/b/a Swedish Medical Center, 10-cv-
01646-CMA-CBS.   
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patronize El Diablo.  The step to the takeout area is almost immediately adjacent to El Diablo’s 

outdoor seating area, directly on First Avenue, and just yards from Broadway.  The men’s and 

women’s restrooms at El Diablo are open to any of the restaurant’s customers, and the conditions 

about which plaintiffs complain can be easily observed.  These conditions include the placement 

of the bathroom’s trash can; the mounting height of the handle, lock, and a clothing hook on the 

door to the accessible stalls; and the mounting height of the mirror and the paper towel dispenser.  

Doc. No. 113-1 at ¶¶ 175-85.  Similarly, plaintiffs' complaint about the percentage of fixed 

seating is based on the presence of easily observed booths in one of the raised dining areas.  Id. 

¶¶ 6 and 51. 

Furthermore, plaintiffs had absolutely no barrier to discovering these alleged barriers 

before they filed the Complaint, the Amended Complaint, or the Second Amended Complaint.  

As they admit, “Plaintiffs all . . . live, work, recreate and socialize within blocks of” El Diablo.  

Motion at 2-3 (emphasis in original).  In fact, both Lewis and Reiskin went to El Diablo on June 

6, 2011, the initial deadline for amending pleadings [Doc. No. 20], for the sole purposes of 

finding alleged barriers to complain about in the Second Amended Complaint.  Both Lewis and 

Reiskin have admitted that they had never dined at El Diablo before their visit to El Diablo on 

June 6, 2011 (see Exhibits A and B hereto (Response To Requests For Admission No. 1)), and 

the allegations regarding their respective visits to the restaurant make it clear that they were able 

to tour and observe any portion of El Diablo without any interference from El Diablo employees.  

See e.g., Doc. No. 47-1 at ¶¶ 97-114 and 134-159.   

Plaintiffs should not be permitted to sandbag defendants by raising allegations about 

alleged barriers to access that could have easily been raised in the Complaint, in the Amended 
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Complaint, or in the Second Amended Complaint — as opposed to an amended pleading 

proffered three weeks after the deadline for amendment, less than two weeks before the deadline 

for initial expert disclosures, and less than three weeks before the deadline for propounding 

written discovery.  Plaintiffs’ cited authority (Motion at 4) does not support a right to sandbag. 

While Steger v. Franco, Inc., 228 F.3d 889 (8th Cir. 2000), and Parry v. L&L Drive-Inn 

Restaurant, 996 F.Supp.2d 1065, 1081 (D. Haw. 2000), held that a disabled plaintiff had 

standing to complain about barriers that the plaintiff did not himself encounter, the cases did not 

hold that the disabled plaintiff could raise those allegations for the first time after the deadline for 

amending pleadings and shortly before the deadline for expert disclosures and propounding 

written discovery so as to prejudice defendant’s ability to defend itself.   

Even if this Court were to permit plaintiffs to turn the ordinary course of litigation on its 

head and permit them to shoot first and ask questions later, this Court still should deny the 

Motion.  Despite plaintiffs’ implicit finger pointing, the timing of the inspection is no fault of 

defendants.  Defendants legitimately resisted an inspection of their premises while Defendants’ 

Motion For Protective Order was sub judice given that the motion sought to establish the 

permissible scope of discovery.  [Doc. No. 28.]  Moreover, defendants acted expeditiously in 

seeking the resolution of that motion by filing it on May 13, 2011, less than one month after the 

Scheduling Conference, and by moving for an expedited hearing on that motion within one week 

of the motion’s being fully briefed [Doc. No. 44].  Ultimately, this Court granted Defendants’ 

Motion For Protective Order in part and denied it in part, and defendants permitted the inspection 

to proceed on the first date chosen by plaintiffs.  Thus, defendants’ effort to obtain through 

Defendants’ Motion For Protective the resolution of an issue which plaintiffs themselves have 
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characterized as the “key issue in the case” — i.e., that the plain language of ADAAG Section 

5.4 expressly permits inaccessible raised dining areas in the alteration of El Diablo — provides 

no basis to prejudice defendants in their ability to defend against plaintiffs’ new allegations. 

IV.  CONCLUSION 

For the foregoing reasons, plaintiffs’ Motion should be denied.  

 

Dated September 9, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Jack D. Patten, III 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street 
Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 9th day of September 2011 a true and correct copy of the 

above DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION 

FOR LEAVE TO FILE SUPPLEMENTAL AND THIRD AMENDED COMPLAINT was 

filed and served via CM/ECF to the following party.  A duly signed original is on file at the 

offices of Littler Mendelson, P.C. 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203   
  
 
  
 s/ Frances Martinez  

       Frances Martinez 
 
 
 
Firmwide:103644384.2 067612.1001  
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