
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,
JON JAIME LEWIS,
JULIE REISKIN, and
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation,

Plaintiffs,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.

                                                                                                                                                           

PLAINTIFF’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT

                                                                                                                                                            

Plaintiffs, by and through counsel, hereby submit this reply memorandum in support of

Plaintiff Tim Fox’s motion for partial summary judgment on the grounds that the raised dining

areas in the El Diablo restaurant violate Title III of the Americans with Disabilities Act

(“ADA”), 42 U.S.C. § 12181 et seq.1

INTRODUCTION

The ADA requires that altered portions of facilities be accessible, 42 U.S.C. §

12183(a)(2), and its implementing regulations prohibit alterations from decreasing accessibility

1  When the motion was filed, Plaintiff Tim Fox was the only Plaintiff.  Mr. Fox has since
been joined in the litigation by two other individuals who use wheelchairs and a disability rights
advocacy organization who all, like Mr. Fox, allege Defendants discriminated against them on
the basis of disability and violated the ADA.
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28 C.F.R. pt 36, app. D, § 4.1.6(1)(a).  Against this background, Defendants characterize as

“absurd” the result that a restaurant owner who takes an existing but fully-gutted space and adds

inaccessible raised areas should be forced to remove them, whereas the owner of a building

containing existing raised areas would not.  That result is only absurd because the restaurant

owner has ignored the statute and the regulations and created inaccessibility where none existed. 

The absurdity, that is, is in the installation and not the -- later, legally required -- removal of the

raised areas.

Defendants’ intentionally and purposefully created barriers to accessibility fly in the face

of the ADA’s very purpose:  

The ADA is geared to the future--its goal being that, over time, access will
be the rule, rather than the exception. Thus, the Act only requires modest
expenditures . . . to provide access to existing facilities not otherwise being
altered, but requires all new construction and alterations to be accessible. 
otherwise being altered, but requires all new construction and alterations to be
accessible.

The Act does not require new construction or alterations; it simply
requires that, when a public accommodation or other private entity undertakes the
construction or alteration of a facility subject to the Act, the newly constructed or
altered facility must be made accessible. 

 28 C.F.R., pt. 36, app. C (Department of Justice Guidance on ADA Regulation on

Nondiscrimination on the Basis of Disability by Public Accommodations and in Commercial

Facilities Originally Published on July 26, 1991) (“DOJ 1991 Guidance”), explaining “This

subpart establishes the requirements for new construction and alterations” (emphasis added).  An

Excerpt of DOJ 1991 Guidance regarding “Section 36.402 Alterations” is attached as Ex. A to

the Declaration of Kevin W. Williams (“Williams Dec.”), submitted with this reply

2
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memorandum.

Defendants completely misunderstand the important distinctions in the ADA between

new construction and alterations, on the one hand, and existing facilities, on the other. 

Defendants attempt to confuse this Court by conflating the ADA’s design and construction

standards for “Alterations,” the undisputed applicable standards in this case, with the standards

for “existing facilities.”   For purposes of applying the ADA’s design and construction

requirements, existing facilities are those that existed prior to January 26, 1993 and that have not

been altered in any way since that time.  Defendants’ position is an affront to the ADA’s very

carefully developed statutory and regulatory scheme and to the law’s purpose, which provides

three distinct standards for non-discrimination against individuals with disabilities in buildings

and facilities owned and operated by places of public accommodation, which are open to the

public.

For the reasons set forth in Plaintiffs’ opening brief, there is no confusion.  This Court

need only look at the governing statute, the implementing regulations and the Department of

Justice’s own specific guidance regarding those regulations to determine the legal issue in this

case: Defendants designed and constructed inaccessible elevated dining areas when they altered

the restaurant; in so doing, they discriminated against customers who use wheelchairs in

violation of Title III of the ADA.  42 U.S.C. § 12181 et seq.  The statute controls, and its

implementing regulations, including the ADAAG are entirely consistent with that statute.2

2  Defendants offer up but do not deliver a so-called “body of case law” cited in
support of its position, but sheepishly in footnote 3, request this Court look to another motion
they filed decided by Judge Watanabe already to find these cases.  It should be noted

3
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Defendants do not deny, because they cannot deny, that it was feasible for Defendants to

not build inaccessible elevated seating areas.  Defs’ Mem. at 4, response to Undisputed Facts 11. 

Defendants ignore that they have the burden of proving infeasibility, which, of course, they

cannot and do not.

Defendants’ statement of “undisputed facts” does nothing to advance their argument. 

Most of the alleged additional undisputed facts are, in fact, disputed, but that is of no import for

this motion, e.g., whether the street level dining area is or is not “accessible.” The alleged facts

are not material or relevant to the issue to be decided for purposes of this partial summary

Defendants’ opposition memorandum is a recycling of a discovery motion filed early on in this
case.  See Defendants’ Motion for Protective Order (doc. #28, filed May 13, 2011), which, along
with several other motions, was referred to Magistrate Judge Watanabe (Order of Reference,
doc. #60, entered July 7, 2011).  This Court did so “Given the contentious discovery disputes
that have arisen in this civil action as reflected in the pending motions for protective order, to
compel discovery, to amend scheduling order deadlines and leave to file second amended
complaint . . . . ”  Although the standards for determining the instant motion, brought pursuant to
Rule 56 of the Federal Rules of Civil Procedure, and for determining Defendants’ Rule 26
discovery motion are very different, Defendants made the exact same arguments in both: In their
discovery motion, Defendants argued Plaintiff should be precluded from discovery regarding the
alterations of the inaccessible elevated customer dining areas because “discovery should be
limited to matters within the scope of ADAAG Sections 5.2 and 5.4.”  Order (doc. # 72, entered
July 20, 2011) at 2-3.  Applying the Rule 26 standard, Magistrate Judge Watanabe denied
Defendants’ motion, in part, and granted Plaintiffs’ motion to compel, in part (Order, doc.#73,
entered July 20, 2011), specifically allowing Plaintiffs discovery regarding the inaccessible
elevated customer dining areas.  Judge Watanabe concluded, for example, the following
discovery requests  “may lead to the discovery of admissible evidence:” Interrogatory 8,
requesting identification of “all plans, photographs, diagrams and other documents depicting the
interior of EI Diablo prior to the renovations leading to its opening as a restaurant in 2010,”
Order re: Motion for Protective Order at 7, ¶18,  and Request for Production 4, asking
Defendants to produce, “All documents showing any renovations or modifications that were
made to the Restaurant Space since you became the owner of the Restaurant Space, including
without limitation, all plans, diagrams, architectural drawings, blueprints, and photographs.”  Id.
at 8 ¶20.  Judge Watanabe also ordered that a Rule 34 inspection of the restaurant by Plaintiffs
be conducted, Order (doc. #98, entered August 12, 2011) at 2.

4
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judgment motion: Whether Defendants, by installing inaccessible elevated dining areas, “fail[ed]

to make alterations in such a manner that, to the maximum extent feasible, the altered portions of

the facility are readily accessible to and usable by individuals with disabilities, including

individuals who use wheelchairs.”  42 U.S.C. § 12183(a)(2).3

No one disputes Defendants altered what is now the El Diablo restaurant.  When

Defendants did, they failed to make it “readily accessible to and usable by” individuals who use

wheelchairs.  In fact, what they did was make the dining areas at issue completely inaccessible to

and entirely unusable by individuals who use wheelchairs.  There is no red herring when a

potential customer who uses a wheelchair encounters those steps.  There is, instead, blatant

inaccessibility.

3  To the extent Defendants’ final “argument” that Plaintiffs are the source of Defendants’
incurring substantial fees and costs requires any attention, they are simply inaccurate.  Plaintiffs
proposed a stay in this case pending this Court’s ruling on the motion for partial summary
judgment, “in an effort to save the parties time and expense moving forward with this litigation.”
Pls. Mot. to Stay (doc. #63, filed July 12, 2011) at 7.  As Plaintiffs explained in that motion, “[A]
stay would serve to alleviate a good deal of Defendants' burdens in this case. Defendants would
not be forced to respond to Plaintiff’s outstanding discovery requests, Defendants would not be
forced to object to third-party discovery and subpoenae, and Defendants would not be forced to
respond to Plaintiff’s Motion for Leave to Amend.  Instead, Defendants would be free to focus
on the legal issue raised in Plaintiff's Motion for Partial Summary Judgment, which the parties
agree is “the key issue in this case[.]”  See Defs.’ Mot. for Extension [doc. # 62].”   Id. at 5. 
Defendants opposed that motion and refused to stipulate to it.  Furthermore, to streamline this
case and focus on the far more important injunctive relief issue -- access for customers who use
wheelchairs -- Plaintiffs voluntarily withdrew their state law claim for damages.  See Notice of
Voluntary Dismissal of Second Claim for Relief Pursuant to F. R.C.P. 41(a)(1)(A)(I) (doc. #97,
filed August 11, 2011).  The Plaintiffs in this case, Tim Fox, Julie Reiskin and Jaime Lewis are
highly accomplished and respected individuals who do great work for people with disabilities
and simply want to dine in and spend money in Defendants’ restaurant, see Second Amended
Complaint ¶¶ 77, 78, 117, 118, 164, 167, not the “serial plaintiffs” and other disparaging labels
Defendants repeat throughout their pleadings in this case.

5
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ARGUMENT

I. Defendants Ignore the True “Controlling” Authority in This Case.

As set forth in Section II.A of Plaintiffs’ opening brief, the controlling authority

governing “Alterations” in this case: The statute itself,4 the Department of Justice’s (“DOJ”)

implementing regulation,5 the ADA Accessibility Guidelines,6 and the DOJ 1991 Guidance.7  It

is unclear why Defendants do not find this “authority” to be controlling or even persuasive. 

Nevertheless, the distinctions, as well as congruities, among the three different sets of

requirements are very important in this case.  These are spelled out in greater detail below:

A. “New construction” and “Alterations Standards.”

The first set of requirements, called “New Construction” in both the statute and the

regulations apply to buildings and facilities designed and constructed after January 26, 1993, and

are governed by 42 U.S.C. § 12183(a)(1).  Compare 42 U.S.C. § 12183(a)(1) and 28 C.F.R. §

36.401.  New buildings and facilities must be “readily accessible to and usable by individuals

with disabilities, including individuals who use wheelchairs” as determined by regulations and

standards promulgated by the Department of Justice.  Id.  Although the present motion and this

4  The Alterations Statute is found at 42 U.S.C. § 12183(a)(2).

5   The Alterations Regulation is found at 28 C.F.R. § 36.402.

6  These are known as “ADAAG.”  The specific section called “Accessible Buildings:
Alterations” is found at 28 C.F.R., pt. 36, app. D § 4.1.6.

7  28 C.F.R., pt. 36, app. A.(construing the Alterations Regulation as well as the
relationship among the standards pertaining to “New Construction,”, “Alterations,” and
“Existing Facilities.”

6
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case concern “Alterations,” and the parties agree this case is governed by the law of alterations,

not new construction, the “New Construction” requirements and “Alterations” requirements are

identical in this case.

As an initial matter, despite Defendants’ characterization of it as a “general provision[].”

ADAAG § 4.1.6 constitutes the “minimum requirements” for Alterations.  ADAAG § 4.1.1(1).

These “minimum requirements” read as follows:

1. “No alteration shall be undertaken which decreases or has the effect of decreasing
accessibility or usability of a building or facility below the requirements for new
construction at the time of alteration[,]” ADAAG § 4.1.6(1)(a);

2. “If existing elements, spaces, or common areas are altered, then each such altered
element, space, feature, or area shall comply with the applicable provisions of
4.1.1 to 4.1.3 Minimum Requirements (for New Construction)[,]” ADAAG
4.1.6(1)(b) (emphasis added); 

3. “If alterations of single elements, when considered together, amount to an
alteration of a room or space in a building or facility, the entire space shall be
made accessible[,]” ADAAG § 4.1.6(1)(c) (emphasis added);

4. “No alteration of an existing element, space, or area of a building or facility shall
impose a requirement for greater accessibility than that which would be required
for new construction[,]” ADAAG § 4.1.6(1)(d);

5. “Any elements or features of the building or facility that are being altered and can
be made accessible shall be made accessible within the scope of the alteration[,]”
ADAAG § 4.1.6(1)(j) (emphasis added).

Defendants encourage this Court to ignore the clear mandates of the Alterations Statute,

the Alterations Regulations, and the ADAAG’s “Minimum Requirements” applicable to

Alterations as quoted above, by latching onto, and reading out of context, a single sentence

found in Section 5 of the ADAAG.  Defendants further encourage this Court to ignore the other

7
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provisions of Section 5, which specifically apply to “Restaurants and Cafeterias.”  “Except as

specified or modified in this section, restaurants and cafeterias shall comply with the

requirements of section 4.”  ADAAG § 5.1.  “Section 4" of the ADAAG includes Section 4.1.6,

the requirements for  “Alterations.”  While Defendants’ argument may, at first blush, appear

extremely simple and even commonsensical, it is revealed as overly simplistic and nonsensical

when read in the context of the controlling Alterations Statute, the controlling Alterations

Regulations, and the controlling “minimum requirements” of the ADAAG.

Against this background, it is clear that the “Alterations” standards require that when any

part of a building or facility is altered, that altered part must be readily accessible to and usable

by individuals with disabilities, including individuals who use wheelchairs.  See 42 U.S.C. §

12183(a)(2) (“discrimination . . . includes . . . a failure to make alterations in such a manner that,

to the maximum extent feasible, the altered portions of the facility are readily accessible to and

usable by individuals with disabilities, including individuals who use wheelchairs”); 28 C.F.R. §

36.402(a)(1) (“Any alteration to a place of public accommodation or a commercial facility, after

January 26, 1992, shall be made so as to ensure that, to the maximum extent feasible, the altered

portions of the facility are readily accessible to and usable by individuals with disabilities,

including individuals who use wheelchairs”); ADAAG § 4.1.6(1)(b) (“If existing elements,

spaces, or common areas are altered, then each such altered element, space, feature, or area shall

comply with the . . . Minimum Requirements (for New Construction.)”.)  Altered buildings and

facilities, like the El Diablo restaurant, and, in particular, the newly created inaccessible elevated

dining areas, must meet what is required for a newly constructed building or facility.  42 U.S.C.

8
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§ 12183(a)(2); 28 C.F.R. § 36.402(a)(1).   The following summarizes the meaning:8

RATUB standard = new construction requirements

altered parts of buildings = RATUB

 altered portions = new construction requirements

The only real differences between “New Construction” standards and “Alterations”

standards are (1) the affirmative defenses; (2) in alterations, if a part of the facility is not altered,

then the un-altered part does not have to be made accessible, but there even then, there are very

important exceptions even to this rule;9 and (3) the very specific ADAAG differences referenced

in Defendants’ brief that have no application here.10

8  “RATUB” means “readily accessible to and usable by,”

9   The second sentence of the Alterations Statute reads, “Where the entity is undertaking
an alteration that affects or could affect usability of or access to an area of the facility containing
a primary function, the entity shall also make the alterations in such a manner that, to the
maximum extent feasible, the path of travel to the altered area and the bathrooms, telephones,
and drinking fountains serving the altered area, are readily accessible to and usable by
individuals with disabilities where such alterations to the path of travel or the bathrooms,
telephones, and drinking fountains serving the altered area are not disproportionate to the overall
alterations in terms of cost and scope (as determined under criteria established by the Attorney
General).”  42 U.S.C. § 12183(a)(2).  Those “Path of travel” regulations appear at 28 C.F.R. §
36.403.  For purposes of the present motion, which addresses only the inaccessible elevated
customer dining areas, every part of the inaccessible dining areas was altered.  As such, the first
sentence of 42 U.S.C. § 12183(a)(2) applies: “[W]ith respect to a facility or part thereof that is
altered by, on behalf of, or for the use of an establishment in a manner that affects or could affect
the usability of the facility or part thereof, a failure to make alterations in such a manner that, to
the maximum extent feasible, the altered portions of the facility are readily accessible to and
usable by individuals with disabilities, including individuals who use wheelchairs.”  See also 28
C.F.R. § 36.402(a)(1) (same).

10  Defs’ Mem. at 9.  The differences hardly “pervade[]” the ADA.  They are, in fact, very
limited.

9
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The alterations requirements, also specifically named “Alterations” in both the statute

and regulations apply to any remodeled, renovated portions of buildings and facilities -- in this

case, the inaccessible elevated customer dining areas and, as noted, require, “to the maximum

extent feasible, the altered portions of the facility are readily accessible to and usable by

individuals with disabilities, including individuals who use wheelchairs.”  42 U.S.C. §

12183(a)(2); see also 28 C.F.R. § 36.402(a)(1)(same).  Despite Defendants’ extensive efforts at

informing this Court otherwise, there is no question or dispute regarding which section of the

ADA applies in this case.  See Scheduling Order (doc. #20, ¶ 3(a) at 2; Def.’s Mem. At 3,

Response to “Movant’s Statement of Material Facts” ¶ 6 (admitting “The installation of the

raised seating areas in El Diablo was an “alteration” within the meaning of the ADA.”).

B. “Existing Facilities” standards.

In stark contrast to the specifically defined New Construction and Alterations

requirements are rules concerning “existing facilities.”  There is no specific definition of this

term in the statute or regulations; however, the ADA’s requirements in this regard apply to

buildings and facilities in existence before January 26, 1993 that have not been altered in any

way.  See DOJ 2010 Guidance (analysis construing the term “Existing Facility”).  The section-

by-section analysis regarding the term “Existing Facility” is reproduced with this reply

Memorandum for the Court’s convenience.  See Williams Dec. ¶ 7 & Ex. B.  The existing

facilities rules have no application to the inaccessible customer dining areas at issue here.  Under

the ADA, Defendants are not permitted to make alterations to the dining area of their restaurant

that result in inaccessibility and then later claim that it is now not “readily achievable” to make

10
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the inaccessible barrier created by them accessible.  Id.  (Alterations are subject to the alterations

standards applicable “at the time” of the alteration).

II. Defendants’ Interpretation of Section 5.4 of the ADAAG Is Inconsistent With the
ADA and the Law Governing Alterations. 

A. Section 5.4 of the 1991 ADAAG Is Consistent With the Law of Alterations.

Defendants do not deny that they are responsible for building inaccessible elevated

customer dining areas, see Undisputed Facts 4-9 and Opp. Mem. at 4, they instead argue that one

excerpted provision of the accessibility guidelines, Section 5.4, taken out of context, “controls”

over the Alterations Statute, 42 U.S.C. § 12183(a)(2), the entirety of the Department of Justice’s

regulations pertaining specifically to “Alterations,” 28 C.F.R. § 36.402,11 the entire ADAAG

section devoted to the “Minimum Requirements” for “Alterations,” 28 C.F.R., pt. 36, app. D §

4.1.6,12 and the Department of Justice’s own interpretations of what the applicable statute,

regulation and ADAAG section mean.  Because Defendants ignore what the plain meaning of 

the law of Alterations is, their interpretation must be rejected.  Plaintiffs’ arguments regarding

the meaning of ADAAG § 5.4 can hardly be characterized as a sham or “unsupported by

authority.”  The precise language of the statute itself and the implementation regulations are

pretty good authority for Plaintiffs’ position.

Cases cited by Defendants in their brief are not to the contrary.  See Defs. Mem. at 10.

These decisions support Plaintiffs’ -- not Defendants’ -- argument.  See, e.g., Colorado Cross-

11  See Williams Dec. ¶ 8 & Ex. C.

12  See Williams Dec. ¶ 9 & Ex. D (ADAAG § 4.1.6 excerpt).

11

Case 1:10-cv-03135-RPM -MJW   Document 104    Filed 08/19/11   USDC Colorado   Page 11 of
 23



Disability Coal. v. Too (Del.), Inc., 344 F. Supp. 2d 707, 712 (D. Colo. 2004) (“A statute must be

construed to avoid unintended or absurd results” (internal quotations omitted)); American

Tobacco Co. v. Patterson, 456 U.S. 63, 71 (1982) (noting that statutes should be interpreted to

avoid untenable distinctions and unreasonable results whenever possible).  In the instant case,

the statute defines unlawful discrimination as a “a failure to make alterations in such a manner

that, to the maximum extent feasible, the altered portions of the facility are readily accessible to

and usable by individuals with disabilities, including individuals who use wheelchairs.”  42

U.S.C. § 12183(a)(2).  There is nothing uncertain or ambiguous about the meaning of this

statute.  It means, “If you alter it (whatever “it” is), it must be accessible.”  More fitting in this

case: If you build or create it during your alteration of a building, it must be accessible.

That same mandate and unequivocal language is reiterated verbatim in the implementing

regulations, 28 C.F.R. § 36.402(a)(1); and in the ADAAG, 28 C.F.R., pt. 36, app. D § 4.1.6(1)(b)

(“if existing elements, spaces, or common areas are altered, then each such altered element,

space, feature, or area shall comply with the applicable provisions of 4.1.1 to 4.1.3").  Sections

4.1.1 to 4.1.3 specifically require that all ground and floor surfaces be accessible, see ADAAG §

4.1.2(4), which, in turn, requires compliance with § 4.5.  Section 4.5 addresses “changes in

level,” and requires that for “changes in level greater than ½ in (13 mm) shall be accomplished

by means of a ramp that complies with 4.7 or 4.8.”  ADAAG § 4.5.2.  In this case, the “level”

did not have to be changed; Defendants could have left the floor as it was, but, because

Defendants decided to create elevated dining areas (which some might find to be an attractive

feature), they needed to make them accessible.  They did not.

12
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It is Defendants who torture meaning out of a sentence in ADAAG § 5.4 that would

result in overriding the entire statutory framework regarding alterations.  The Alterations Statute,

Alterations Regulation, and ADAAG § 4.1.6 are all remarkably clear and consistent.  Even

ADAAG § 5.4 is consistent with the law of Alterations.  The first sentence reads unambiguously: 

“In new construction, all dining areas, including raised or sunken dining areas, loggias, and

outdoor seating areas, shall be accessible.”  The Alterations Statute, Alterations Regulation and

ADAAG § 4.1.6 all make clear any part or portion of a facility that is altered must be in

compliance with new construction requirements.  See also ADAAG  § 4.1.6(1)(a), entitled

“Accessible Buildings: Alterations,” set forth above in its entirety at 6-7,  fleshes this out without

altering the meaning.  ADAAG § 4.1.6(1)(a) - (c).

The parties agree sentence two of Section 5.4 pertaining to mezzanines does not apply.13

It is only in the third and last sentence of Section 5.4 that there appears to be an ambiguity. 

Defendants suggest it means that the entire statutory and regulatory law of Alterations must be

dispensed with as long as there might be a tiny place in the restaurant with a table or two that a

person in a wheelchair might get to.  Plaintiffs and the Department of Justice disagree:

Summary of ADAAG:  Section 4.1.6, Alterations

An alteration is a change to a building or facility that affects or could affect the
usability of or access to the building or facility or any part thereof. There are three
general principles for alterations. First, if any existing element or space is altered,
the altered element or space must meet new construction requirements (section
4.1.6(1)(b)). Second, if alterations to the elements in a space when considered
together amount to an alteration of the space, the entire space must meet new

13  See Defs. Mem. at 8 n. 2.

13
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construction requirements (section 4.1.6(1)(c)).14

DOJ 1991 Guidance.15

Defendants’ absurdity argument16 actually confirms their incorrect interpretation of the

law.  Defendants argue:

[A] restaurant owner who removes all structures in an alteration of an existing
space except for raised dining areas would not be required to make the “existing”
raised dining areas accessible, whereas a restaurant owner who removes all
structures in an alteration of an identical, existing space and adds identical raised
dining areas would be required to make those areas accessible even though the
cost and burden of building a ramp to the identical raised dining areas in the
identical spaces would be the same. Plaintiff does not and can not justify the
absurdity and unfairness of treating these essentially identical property owners
differently.

Plaintiffs agree that Section 5.4,  read in tandem with the rest of the Alteration Statute and

Alterations Regulation, requires exactly what Defendants claim.  Plaintiffs and the Department

of Justice disagree that this result is either absurd or unfair.  The DOJ 1991 Guidance makes

these important statutory and regulatory distinctions between new construction and alterations,

on the one hand, and existing facilities, on the other, clear:

In striking a balance between guaranteeing access to individuals with disabilities
and recognizing the legitimate cost concerns of businesses and other private
entities, the ADA establishes different standards for existing facilities and new
construction. In existing facilities, which are the subject of § 36.304, where
retrofitting may prove costly, a less rigorous degree of accessibility is required
than in the case of new construction and alterations (see §§ 36.401-36.406) where

14  A third category of alterations exists, which does not apply in this case.  The “path of
travel” requirement in ADAAG § 4.1.6(2) is not at issue in this case.

15  DOJ 1991 Guidance (analysis and summary of ADAAG § 4.1.6).  See Ex. A. 

16  See Defs. Mem. at 10.

14
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accessibility can be more conveniently and economically incorporated in the
initial stages of design and construction.

DOJ 1991 Guidance (commentary regarding 28 C.F.R. § 36.304) (emphasis added). “The ADA’s

requirements for readily achievable barrier removal in existing facilities are intended to be

substantially less rigorous than those for new construction and alterations.”  DOJ 1991 Guidance

(analysis of “Section 36.304 Removal of Barriers”).

B. The Addition of the Word “Existing” in the 2010 Standards Clarifies the
Already Consistent Meaning.

Defendants are simply wrong regarding DOJ’s clarification of the meaning of the last

sentence of ADAAG § 5.4.  See Pls’ Mot. at 11 (discussion of § 5.4 in 1991 Standards and §

206.5 in 2010 Standards) & Defs. Mem. at 11-13.  As set forth in Plaintiffs’ opening brief,

Plaintiffs wholeheartedly agree with Defendants that “This Court Should Give Substantial

Deference to ADAAG Section 5.4,” as well as to ADAAG § 4.1.6 and the Alterations

Regulation, 28 C.F.R. § 36.402.  See Defs. Mem. at 30.  But, it is the Alterations Statute, 42

U.S.C. § 12183(a)(2), which unambiguously states that if an entity undertakes an alteration,

whatever it alter must be accessible.  Every alteration of any part or portion of a building must be

brought into compliance with new construction requirements “to the maximum extent feasible.” 

Id; 28 C.F.R. § 36.402(a)(1).  “To the maximum extent feasible” is narrowly defined., 28 C.F.R.

§ 36.402(c), and “applies to the occasional case where the nature of an existing facility makes it

virtually impossible to comply fully with applicable accessibility standards through a planned

alteration.  Id. (emphasis added).  The Alterations Regulation continues, “Any altered features of

the facility that can be made accessible shall be made accessible.”  Id.

15
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This Court need not look to the DOJ’s clarification of the third sentence of § 5.4 in the

2010 revisions to the ADAAG to determine whether Plaintiffs’ construction of it is accurate: The

statute and regulations in effect in 1991 command this result.  Nevertheless17, DOJ itself made

clear specifically what the actual changes to the ADAAG were in Appendix B to Part

36–Analysis and Commentary on the 2010 ADA Standards for Accessible Design.  28 C.F.R., pt.

36, app. B.  That analysis is replete with each and every change DOJ made from the 1991

ADAAG.  For example in the section that references Section 5.4 of the 1991 ADAAG, DOJ

states the following:

Accessible Routes to Tiered Dining Areas in Sports Facilities. The 1991
Standards, at sections 4.1.3(1) and 5.4, and section 206.2.5 of the 2010 Standards
require an accessible route to be provided to all dining areas in new construction,
including raised or sunken dining areas. The 2010 Standards add a new exception
for tiered dining areas in sports facilities. Dining areas in sports facilities are
typically integrated into the seating bowl and are tiered to provide adequate lines
of sight for individuals with disabilities. The new exception requires accessible
routes to be provided to at least 25 percent (25%) of the tiered dining areas in
sports facilities. Each tier must have the same services and the accessible routes
must serve the accessible seating.

The added “new exception” for tiered dining areas in sports facilities is emphasized, but the fact

the word “existing” was added to Section 5.4 is not even addressed and certainly is not identified

as a “change.” 

Defendants’ recitation of cases addressing canons of statutory construction actually

supports Plaintiffs’ argument.  The Fowler decision, discussed by Defendants at 11-12, stands

17  It is not surprising that the case at bar may be the first to decide this issue, since the
2010 Standards became effective March 15, 2010.

16
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only for the proposition that an amendment to a statute is not retroactively applicable.  See 128

F.3d 1431, 1436 (10th Cir. 1997).  If, as in the case at bar, an agency promulgates a new

administrative rule that changes the substantive state of existing law, that rule would not be 

retroactive unless Congress expressly authorized retroactive rulemaking and the agency clearly

intended the rule to be retroactive.  See Pope v. Shalala, 998 F.2d 473, 483 (7th Cir.1993) (citing

Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988)), overruled on other grounds by

Johnson v. Apfel, 189 F.3d 561 (7th Cir.1999).  However, a “rule simply clarifying an unsettled

or confusing area of the law . . . does not change the law, but restates what the law according to

the agency is and has always been.”  Id.; see also First Nat’l Bank of Chicago v. Standard Bank

& Trust, 172 F.3d 472, 478 (7th Cir.1999).  A clarifying rule, therefore, can be applied to the

case at hand just as a judicial determination construing a statute can be applied to the case at

hand.  See Pope, 998 F.2d at 483 (quoting Manhattan Gen. Equip. Co. v. Comm’r, 297 U.S. 129,

135 (1936)); Clay v. Johnson, 264 F.3d 744, 749 (7th Cir. 2001).  If the amendment clarifies

prior law rather than changing it, no concerns about retroactive application arise and the

amendment is applied to the present proceeding as an accurate restatement of prior law.  Piamba

Cortes v. Am. Airlines, Inc., 177 F.3d 1272, 1283 (11th Cir. 1999).  That is what the DOJ did

with respect to what was the third sentence of Section 5.4: Clarified it so it is consistent with the

law of Alterations.

 A number of factors may indicate whether an amendment is clarifying rather than

substantive: whether the enacting body declared that it was clarifying a prior enactment; whether

a conflict or ambiguity existed prior to the amendment; and whether the amendment is consistent

17

Case 1:10-cv-03135-RPM -MJW   Document 104    Filed 08/19/11   USDC Colorado   Page 17 of
 23



with a reasonable interpretation of the prior enactment and its legislative history.  Piamba

Cortes, 177 F.3d at 1283-84; see also Liquilux Gas Corp. v. Martin Gas Sales, 979 F.2d 887,

890 (1st Cir. 1992); Middleton v. City of Chicago, 578 F.3d 655, 663-64 (7th Cir. 2009).  The

enacting body’s description of an amendment as a “clarification” of the pre-amendment law is

not necessarily relevant to the judicial analysis.  United States v. Diaz, 245 F.3d 294, 304 (3d

Cir. 2001); U.S. v. Marmolejos, 140 F.3d 488, 493 (1998).

According to the Tenth Circuit Court of Appeals, “Courts must guard against

interpretations that might defeat a statute’s purpose.”  Harbert v. Healthcare Serices Group, Inc.,

391 F.3d 1140, 1149 (10th Cir. 2004). The court must look beyond the literal language of the

guideline if reliance on that language would defeat the plain purpose of the statute. United States

v. Frazier, 53 F.3d 1105, 1112 (10th Cir. 1995); Phillips Petroleum Company v. United States

Environmental Protection Agency, 803 F.2d 545, 556 (10th Cir. 1986).  Interpretations of a

statute which would produce absurd results are to be avoided if alternative interpretations

consistent with the legislative purpose are available.  Robbins v. Chronister, 402 F.3d 1047,

1050 (10th Cir. 2005).  The reason for this rule of statutory construction is to insure that the

courts function to construe statutory language so as to give effect to the intent of Congress. See

id.; Resolution Trust Corp. v. Westgate Partners, Ltd., 937 F.2d 526, 529 (10th Cir. 1991).  

The purposes of the ADA include, “(1) provid[ing] a clear and comprehensive national

mandate for the elimination of discrimination against individuals with disabilities; [and] (2)

provid[ing] clear, strong, consistent, enforceable standards addressing discrimination against

18
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individuals with disabilities[.]”  42 U.S.C. § 12101(b)(1)-(2).  Altering buildings in a way that

creates wheelchair inaccessibility violates those purposes.

Defendants’ reading of Section 5.4 coupled with a tortured reading of cases having

nothing to do with the legal question at issue in this case must be rejected.  The relationship

between new construction and alterations, on the one hand, and existing facilities, on the other is

explained best by the Department of Justice in the DOJ Guidance construing the term “Existing

Facility,” Appendix A to Part 36–Guidance on Revisions to ADA Regulation on

Nondiscrimination on the Basis of Disability by Public Accommodations and Commercial

Facilities, effective March 15, 2010.  28 C.F.R., pt. 36, app. A (“DOJ 2010 Guidance”).  The

section-by-section analysis regarding the term “Existing Facility” is  reproduced with this reply

Memorandum for the Court’s convenience.  See Ex. B.  Section 5.4 is entirely consistent with the

Alterations Statute and Alterations Regulation when read to mean that existing raised or sunken

dining areas may remain when a public accommodation is altered. Defendants’ reading of § 5.4

truly would result in absurdity, including the exact scenario Defendants use to support their

argument: A business altering a restaurant could leave existing inaccessible dining areas in place

and build more inaccessible dining areas during the alteration.  If the ADA’s goal that

accessibility will, over time, become the rule rather than the exception18 is to be attained,

Defendants cannot be allowed to create new barriers.

18  H.R.Rep. No. 101-485 Pt. III, at 91 (1990); Small v. Dellis, CIV. AMD 96-3190, 1997
WL 853515 (D. Md. Dec. 18, 1997) aff’d, 211 F.3d 1265 (4th Cir. 2000).
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There is nothing taxing, impossible, nor is it ludicrous for a building owner undertaking

alterations to avoid creating inaccessibility where it did not exist before.  It does not take a

construction expert to figure out that building a platform with steps on an otherwise flat surface

actually costs money and will result in preventing access to wheelchairs.

Plaintiffs are not requesting this Court strike or overturn ADAAG § 5.4.  Plaintiffs

instead request this Court determine that § 5.4 is consistent with the statutory scheme.  See Pls.’

Mot. Par. Sum Jgdmt. at 8-12 (explaining how Defendants misread ADAAG § 5.4).  Only if

Defendants’ interpretation of that ADAAG section is accurate -- that one sentence of this section

of regulatory guidance controls over the statute, its implementing regulations and the rest of the

ADAAG -- must ADAAG § 5.4 be held to be inconsistent.  Furthermore, as Plaintiffs’ opening

brief explains, the Department of Justice’s ADAAG provisions are entitled to deference if they

are interpreted consistently with the statute.  Id. at 9-10.

CONCLUSION

Defendants do not deny they created inaccessibility.  They simply argue the ADA

permits the inaccessibility they created in alterations.  The now venerable ADA has never been

unclear on this issue:  If a building owner constructs it or alters it, it must be accessible.19  For

19  The Laird case cited by Defendants at 15 has nothing to do with this case.  Laird
addressed the question of whether an intermediate floor of a building was a “mezzanine” or an
actual third “story.”  The latter would require installation of an elevator; the former would not. 
Defendants concede the “slightly elevated” inaccessible dining areas in this case are not
mezzanines.  See Morreale Dec. (doc. #29, May 13, 2011) at ¶ 6 & Defs. Mem. at 8 n. 2.

20
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the reasons set forth in Plaintiffs’ opening brief and in this reply, Plaintiffs are entitled to  partial

summary judgment: Defendants’ inaccessible elevated seating areas violate Title III of the ADA. 

 

21

Case 1:10-cv-03135-RPM -MJW   Document 104    Filed 08/19/11   USDC Colorado   Page 21 of
 23



Dated: August 19, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                                             
Kevin W. Williams

Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff

22

Case 1:10-cv-03135-RPM -MJW   Document 104    Filed 08/19/11   USDC Colorado   Page 22 of
 23



CERTIFICATE OF SERVICE

I hereby certify that on August 19, 2011, a copy of the foregoing document was filed
with the Clerk of Court using the CM/ECF system, which will provide electronic service to the
following:

Philip L. Gordon,
Jack D. Patten, III
pgordon@littler.com
jpatten@littler.com

 /s/ Briana McCarten                                           
Briana McCarten, Legal Program Assistant

Colorado Cross-Disability Coalition

23

Case 1:10-cv-03135-RPM -MJW   Document 104    Filed 08/19/11   USDC Colorado   Page 23 of
 23


