
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,
JON JAIME LEWIS,
JULIE REISKIN, and
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation,

Plaintiffs,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

MOTION TO COMPEL AND REQUEST FOR EXPEDITED HEARING
                                                                                                                                                            

Plaintiffs, by and through undersigned counsel, hereby submit this Motion to Compel. 

As grounds therefor, state as follows:

CERTIFICATE OF COMPLIANCE WITH D.C.COLOLCivR 7.1(A) AND FED. R. CIV.
P. 37(a)(1)

Undersigned counsel hereby certifies that he has conferred with counsel for Defendants

by sending a draft of  this motion to Defendants’ counsel on August 12, 2011, requesting a quick

response due to impending deadlines.  Defendants’ counsel responded, in part, to the motion, but

opposes this motion and the relief sought herein.  See Declaration of Kevin W. Williams

(“Williams Dec.”), attached hereto as Ex. 1, ¶¶ 13 & 14 and Exs. A & B.

INTRODUCTION

As a result of this Court’s ruling on several pending motions on July 20, 2011 (see
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Orders, docs. ##72, 73 & 74), deadlines in this case were amended as follows: 

• Defendants’ answer to the Second Amended Complaint was due August 10, 2011.

• Defendants’ responses to Plaintiffs’ pending discovery requests were also due

August 10, 2011.

On August 10, 2011, instead of answering the Second Amended Complaint, Defendants

filed a Motion to Dismiss Plaintiffs’ Second Claim for Relief (doc. #96), which was Plaintiffs’

claim for relief under a state law known as the Colorado Anti-Discrimination Act (“CADA”). 

Colo. Rev. Stat. § 24-34-601, et seq.1  Plaintiffs’ state law claim added only the possible

recovery of a small damages claim for the individual Plaintiffs not otherwise found in the federal

ADA.2  

In light of the minimal damages recovery under the CADA, and given that Plaintiffs’

ultimate goal in this case is making the restaurant accessible, this case is predominantly an

injunctive relief case.  On August 11, 2011, Plaintiffs withdrew their second claim for relief.  See

Notice of Voluntary Dismissal, (doc. #97, filed August 11, 2011).  Responding to that motion

and what is sure to have been Defendants’ burdensome and intrusive discovery into the damages

issue would only have led to a drain on this Court’s time and the parties’ resources.  Such time

would serve only to drive up attorneys’ fees for the lawyers when the state law damage claims

1  Defendants did not answer or otherwise respond to Plaintiffs’ First Claim for Relief,
the federal Americans with Disabilities Act (“ADA”).  That claim is brought pursuant to 42
U.S.C. § 12181, et seq.

2  Compare C.R.S. § 24-34-602 (permitting recovery of damages of between $50-$500
for a discriminatory incident under state law) and 42 U.S.C. § 12188 (permitting claims for
injunctive relief only).

2
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allow only $50-$500 for each violation.  Plaintiffs certainly do not concede any of the arguments

made in Defendants’ motion, but a recovery of $500.00 is hardly worth the time Defendants

wanted to devote to it.3

So this case can stay on track with a discovery deadline of November 20, 2011 and now

seven needed depositions, and the impending expert disclosure deadline, Defendants’ response

to Plaintiffs’ Second Amended Complaint regarding the remaining ADA claim should be

provided immediately.  

Furthermore, as was the case with Defendants’ responses to Plaintiffs’ first set of

discovery requests, necessitating one motion to compel already, see Motion to Compel (doc.

#39, filed June 6, 2011), Defendants have again refused to answer virtually all subsequent

discovery responses and refused to provide meaningful responsive documents.  Defendants’

discovery requests arrived in undersigned counsel’s e-mail box at 7:52 p.m. on August 10, 2011. 

Williams Dec. ¶ 8 & Ex. C.

Because of the discovery deadlines in this case, which have resulted in a fast-approaching

expert witness disclosure deadline4 and the scheduling of many depositions, Plaintiffs seek an

3  In his responses to Defendants’ discovery requests, served on Defendants by e-mail on
August 10, 2011, Plaintiff Tim Fox had already withdrawn his claim for damages.

4  The disclosure deadline for experts is August 22, 2011.  Plaintiffs have requested
Defendants’ position with respect to a motion to extend that deadline, but Defendants requested
prior approval of a stipulated motion.  The reason why Plaintiffs need the documents requested
in this motion is because Defendants failed to provide required responses.  The reason an
extension in the expert disclosure deadline is needed is so Plaintiffs can obtain the improperly
withheld discovery.  See Plaintiffs’ Motion to Amend Scheduling Order Deadlines, filed with
this motion.

3
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immediate ruling on this motion and therefore must request an expedited hearing with the Court.5

IMPROPERLY WITHHELD DISCOVERY

Pursuant to D.C.COLO.LCivR. 37.1, all of Defendants’ incomplete and evasive

discovery responses that are the subject matter of this motion are attached as Exhibits.  Williams

Dec. ¶¶ 10-14 and Exs. E-I,6 constituting Defendants’ responses to Plaintiffs’ discovery requests,

Interrogs. 14-22, Req. For Prod. 10-22; and Req. for Adm. 17 (3rd set), & 17-18 (7th set)

(inclusive).7  All of Defendants’ responses are attached as exhibits to this Declaration and

referred to by request number in this motion.  Defendants raise several objections to Plaintiffs’

requests and refuse to answer or provide responses based on these objections.  The categories of

objections and specific responses to which they refer are set forth as follows:

5  Undersigned counsel has resisted Defendants’ prior requests for expedited telephone
hearings because, in general, the Court should not be bothered with the parties’ inability to
resolve disputes in a timely fashion; however, this situation is quite different: (1) The delay in
Defendants’ responses was prompted by Defendants resisting discovery in the first place,
resulting in the July 20, 2011 rulings; (2) at Defendants’ request that we schedule their Rule
30(b)(6) designee, Jesse Morreale, quickly due to Mr. Morreale’s busy schedule, Plaintiffs did
so. The 30(b)(6) depositions for both Defendants were originally noticed for September 20,
2011.  Williams Dec. ¶ 9 & Ex. D. (Amended Deposition Notice of Defendants Morreale Hotels,
LLC and Sketch
Restaurant, LLC d/b/a El Diablo).

6  All of Defendants’ responses to discovery requests that are the subject of this motion
are attached to Williams Dec.

7  Plaintiffs’ counsel inadvertently repeated some numbers of discovery requests. 
Requests for Production 12 and 13 appear as separate requests in both the Third and Fourth sets. 
Request for Admission 17 appears as a separate request in both the Fourth and Seventh requests. 
Where this has occurred, undersigned counsel will refer to both the set number and discovery
request number in this motion.  As such, Plaintiffs concede they have now served 25 requests for
production (adding the 2 numbered incorrectly) and 21 requests for admission (adding the 1
numbered incorrectly).

4
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1. Objection related to Defendants not yet having responded to the Second Amended

Complaint.  Defendants object to and refuse to respond to requests because the requests seek

information based on information requested in the Second Amended Complaint.  All of the

specific discovery responses in which Defendants make this objection and refuse to respond are

the following: Interrog. 20; Req. For Prod. 20, 21.

2. Promise to produce documents later and producing some documents without

reference to the discovery requests.  In addition, Defendants have failed to produce or make

documents available to Plaintiffs, stating, “they will produce non-privileged documents” that are

“within their possession, custody or control that are responsive this Request” in the future at

some unspecified date and place.  See Interrogs. 19, ; Req. For Prod. 12 (fourth set), 13 (third

set), 13 (fourth set), 14, 15, 16, 17, 20.  Without referencing this in their responses, Defendants

then produced by mail a disk containing 302 pages of documents without reference to any

discovery request.

3. Attorney-client privilege objections.  Defendants have objected to several

requests based on attorney-client privilege.  See Interrogs. 13, 16, 17; Req. For Prod. 10, 12

(fourth set). 

4. Other third-party documents.  Defendants also refused to produce documents

stating that Defendants have already been given access to and identified documents responsive to

this Request by issuing subpoenas to Defendants’ architect, Studiotrope, LLC, and general

contractor, Kunz & Associates.  See Req. For Prod. 13.

5. Objections alleging Plaintiffs exceeded permissible numbers.  Defendants have

5
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raised objections claiming Plaintiffs’ individually enumerated requests contain multiple requests

and/or discrete subparts, resulting in Plaintiffs’ exceeding the permissible number of requests. 

See Interrogs. 13, 14, 15, 20; Req. For Prod. 12 (third set), 20, 21, 22.  Defendants have argued

Plaintiff has exceeded the discovery limitations on the following: Interrogs. 20, 21, 22; Req. For

Prod. 20, 21, 22.  Defendants have also refused to respond to certain requests claiming Plaintiffs

were in excess of the number permitted.  See Interrogs. 21, 22.  Although Plaintiffs have been

granted an additional 25 interrogatories, 25 requests for production of documents, and 25

requests for admission,8 which may render moot the argument that Plaintiffs exceeded the total

numbers, the parties must now determine the accuracy of Defendants’ objections to determine

how many remaining discovery requests are available.

6. Objections based on discovery of entity known as M, Inc.  Defendants have

objected to and refused to answer discovery with respect to the identity of an entity known as M,

Inc.  See Interrog. 15; Req. For Prod. 11, 18.

7. Objections based on requests being “unduly burdensome.”  Defendants have

alleged burdensomeness with respect to the following requests: Interrogs. 13, 16, 18, 19;  Req.

For Prod. 10, 12 (third set), 13 (third set), 13 (fourth set), 14, 15, 16, 17, 18, 19.

8. Defendants claim no documents exist.  Defendants now claim documents do not

exist regarding the costs of paying for alterations to the restaurant.  See Req. For Prod. 11, 12

(third set), and 18.

9. Objections based on previously withdrawn defenses.  Defendants’ refuse to

8  Courtroom Minutes/Minute Order (doc. #98, entered Aug. 12, 2011).

6
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provide responses claiming that they “withdrew” certain defenses.  See Req. For. Prod. 13.

ARGUMENT

In addition to the parties’ Rule 26(a)(2) disclosures being due August 22, 2011, based on

counsel’s representations of its Rule 30(b)(6) witness Jesse Morreale’s very limited availability,

that deposition is now scheduled for October 6, 2011.  See Williams Dec. ¶ 17 & Ex. L

(amended deposition notice).  Mr. Morreale is the only designee for all topics for both

Defendants.   

Defendants were required to respond to the Second Amended Complaint on or before

August 10, 2011.  They waited until that evening to file their Motion to Dismiss Second Claim

for Relief.  That claim is withdrawn, and Plaintiffs need responses to the ADA claim

immediately in order to determine Defendants’ affirmative defenses and otherwise address

Defendants’ position with respect to the new Plaintiffs’ allegations.  Their claims for relief raise

virtually identical issues to those raised before: whether the raised seating areas and other areas

of the restaurant meet the alterations standards of the ADA.  Defendants should need no time to

respond.  If Plaintiffs must do follow up written discovery before the 30(b)(6) deposition,

Defendants need the answer.

In addition, Defendants were also required to provide complete responses to discovery

requests on or before August 10, 2011.  For the reasons set forth in this motion, Defendants

failed to comply with discovery rules.  They are now out of compliance with this Court’s orders

of July 20, 2011, and the parties’ already extended discovery deadlines draw near.  

Plaintiffs’ counsel have worked diligently to keep on schedule: providing Defendants

7
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with deposition dates for Plaintiffs almost immediately upon request, serving written discovery

and follow-up requests to address new issues raised within plenty enough time to schedule

depositions before the critical discovery dates.  Plaintiffs’ “sets” of discovery, about which

Defendants have complained, bear this out.  Plaintiffs have twice now scheduled Defendants’

30(b)(6) deposition based on counsel’s ever changing positions regarding Mr. Morreale’s

availability.  Finally, Defendants just filed a Cross Motion for Summary Judgment yesterday,

and raised “additional undisputed facts,” many of which Plaintiffs dispute and the withheld

responses and documents might well demonstrate Plaintiffs’ position is correct.  Plaintiffs need

meaningful responses now.  Plaintiffs anticipated having the answers and documents necessary

to prepare for an expert witness and for the Rule 30(b)(6) deposition.  Now it is unknown when

such responses may come, if ever.

Defendants must be compelled to respond to these pending requests and ordered to

comply with the rules without waiting for Plaintiffs’ counsel’s request to do so.

I. Discovery withheld because it refers to allegations raised in the Second Amended
Complaint and to affirmative defenses previously raised by Defendants is an abuse
of the discovery process.

First, Defendants’ objection is inaccurate with respect to Req. For Prod. 20, which asks

the basis for Defendants’ assertions of their Second and Third Affirmative Defenses that were

provided in Defendants’ answer to the Amended Complaint (docs. ##14 & 16, filed March 3, 

2011 for each Defendant respectively).  Defendants have not withdrawn those defenses.  

Second Affirmative Defense – Not Readily Achievable

Plaintiff’s claims are barred because the architectural barrier removal that

8
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Plaintiff seeks is not readily achievable.

Third Affirmative Defense – Undue Burden/Hardship

Plaintiffs claims are barred because the architectural barrier removal that
Plaintiff seeks would create an undue burden and/or undue hardship on
Defendant.9

Answers, Aff. Def. 2 & 3.

Not only have Defendants not withdrawn those defenses, they affirmatively represented

to this Court that the “affirmative defenses to be asserted are the same.”  Defendants argued to

9  Plaintiffs dispute these defenses are even applicable in this case, which all parties agree
is about alterations.  Compare 42 U.S.C. § 12183(a) (the only defense in an alterations case is
whether making the alterations in compliance with the ADA is “feasible”) with 423 U.S.C. §
12182(b)(2)(A)(iv) (explaining that in cases involving “existing facilities,” it is discrimination to
fail to remove barriers when doing so is “readily achievable”).  The ADA prescribes three very
distinct and different standards for compliance based on whether a facility is (a) “new
construction” (designed and built after January 26, 1993) - 42 U.S.C. § 12183(a)(1) & 28 C.F.R.
§ 36.401; “alterations” (any change or renovation made to a facility after January 26, 1993) - 42
U.S.C. § 12183(a)(2) & 28 C.F.R. § 36.402; and “existing facilities” (there is no direct definition
of “existing facilities;” however, it includes any facility that has not been altered and is not “new
construction,” and which are subject to 28 C.F.R. § 36.304. See also Department of Justice
Guidance on ADA Regulations on Nondiscrimination on the Basis of Disability by Places of
Public Accommodation and Commercial Facilities” 

In striking a balance between guaranteeing access to individuals with disabilities
and recognizing the legitimate cost concerns of businesses and other private
entities, the ADA establishes different standards for existing facilities and new
construction. In existing facilities, which are the subject of § 36.304, where
retrofitting may prove costly, a less rigorous degree of accessibility is required
than in the case of new construction and alterations (see §§ 36.401-36.406) where
accessibility can be more conveniently and economically incorporated in the
initial stages of design and construction.

28 C.F.R., pt. 36, app. C (commentary regarding 28 C.F.R. § 36.304).  Nevertheless, Defendants
raised the defenses and have the burden of proving them.  Plaintiffs are entitled to discovery
responses to be able to rebut the defenses.

9
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this Court at the hearing on August 12, 2011 and in its Reply Brief in Support of Its Motion to

Amend Scheduling Order,  “Plaintiffs have failed to show good cause for their request to serve

up to 75 additional discovery requests on defendants. Nothing in this case has changed from

plaintiffs’ perspective: the defendants are the same; the design of El Diablo is the same, and the

affirmative defenses to be asserted are the same.”  Def.’s Reply Mtn. Am. Sch. Ord. (doc. #93,

filed Aug. 8, 2011).  Yet, Defendants refuse to respond to discovery, stating, “Defendants also

object to this Interrogatory on grounds that the Second and Third Affirmative Defenses no longer

are not presently [sic] in the case given that the Second Amended Complaint has been accepted

for filing.”  See Response to Interrog. 20; see also Responses to Req. For Prod. 20 and 21

(raising same objection).

Defendants cannot have it both ways.  This is abusive discovery practice and

sanctionable under Fed. R. Civ. P. 11(b) (requiring that an attorney signing a pleading -- the

reply brief in this case -- is not interposing it for an improper purpose), and Plaintiffs should be

entitled to recovery of their reasonable attorneys’ fees and costs for having to file yet another

discovery motion.  Fed. R. Civ. P. 37(b)(5).  Unless the Court determines other sanctions are

appropriate, Plaintiffs will settle for this Court’s order that Defendants respond to these

discovery requests immediately.  This Court could, as a sanction, simply move to strike these

affirmative defenses altogether.

II. Promises to produce documents at a later time and producing documents without
reference to the corresponding requests violate the discovery rules.

All of Plaintiffs’ requests for production of documents ask that they be “produced.”  By

10
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agreement of the parties, the Scheduling Order in this case provides a simplified procedure for

production and serving of any and all documents. “The parties agree to exchange all documents,

including correspondence and discovery documents, electronically by e-mail when practicable or

by disk, if e-mail is not practicable where documents are available in electronic format. In some

instances, to the extent the parties agree, documents may be exchanged in hard copy format.”  

Sched. Ord. (doc. #20, entered Apr. 20, 2011 ) § 5.f .

After undersigned counsel reviewed Defendants’ responses, which did not indicate that

any documents would be produced or made available,10 undersigned counsel informed

Defendants’ counsel this was inappropriate.  On August 15, 2011, undersigned counsel received

302 pages of documents on a disk.  These documents were Bates numbered but neither

Defendants’ discovery responses nor the documents themselves indicate to which requests they

pertain.  Rule 34 requires that the producing party must (1) fairly meet the requestor’s method

for the time, place and method of production;11 and (2) “organize and label [the documents

produced] to correspond to the categories in the request.”12  Defendants did neither.  It should be

noted that the parties did not make any separate agreement in this case regarding responses to

these discovery requests.  Defendants’ delay in producing the responses and documents violates

10  See also Williams Dec. ¶ 7 & Ex. B.

11  Fed. R. Civ. P. 34(b)(2)(B).  Plaintiffs’ instructions state: “If you provide documents
with Bates labels or other numbering, in your response to these discovery requests, please
identify by number which documents are responsive to which discovery request.”  Williams Dec.
¶ 15 & Ex. J, at p. 5, Instruc. 20; see also Sched. Ord. (doc. #20, entered Apr. 20, 2011 ) § 5.f .

12  Fed. R. Civ. P. 34(b)(2)(E)(i).

11
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the Scheduling Order, designed to “(ii) facilitate discovery of electronically stored information;

(iii) limit associated discovery costs and delay; and (iv) avoid discovery disputes relating to

electronic discovery:”  Sched. Ord. ¶ 5.f.  Defendants’ counsel is aware of the deadlines in this

case and have chosen to complicate discovery by hiding the ball and failing to follow the rules. 

The parties do not have time for this.

Defendants’ violations of Rule 34  violate Rule 37.  Fed. R. Civ. P. 37(a)(3) provides that

an evasive or incomplete answer or response to a discovery request, including a request for

production of documents, “is to be treated as a failure to disclose, answer, or respond.”  “Thus, a

response to a request for production of documents which merely promises to produce the

requested documents at some unidentified time in the future, without offering a specific time,

place and manner, is not a complete answer as required by Rule 34(b) and, therefore, pursuant to

Rule 37(a)(3) is treated as a failure to answer or respond.”  Jayne H. Lee, Inc. v. Flagstaff

Industries Corp., 173 F.R.D. 651, 655-56 (D. Md. 1997) (citing 8A Charles A. Wright, Arthur R.

Miller & Richard L. Marcus, Federal Practice and Procedure § 2207 at 386-87 (2d ed.1994) &

8A Charles A. Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and Procedure §

2213 at 425 (2d ed. 1994)).  The responses Defendants have provided appear to be 302 pages of

documents Plaintiffs disclosed to Defendants.  Until Defendants identify which of the 302 pages

of documents correspond to which document requests, undersigned counsel is left to committing

his staff to sorting it out and doing a page-by-page comparison.  Plaintiffs remind the Court

Defendants, based on their motion for protective order, have had a longer than usual time to

respond to these requests.  All totaled, there are thirteen requests.

12
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Defendants’ response to Req. For Prod. 20 states they will produce documents if and

when Defendants re-raise certain affirmative defenses.  Again, Defendants have informed this

Court that, “the affirmative defenses to be asserted are the same.”  See supra. Defendants can

answer Request 20 regardless of whether they answer the Second Amended Complaint.13

Defendants must be ordered to either e-mail or put on a disk and hand deliver all

referenced responsive documents in their responses, including those withheld based on this

objection, and label them to correspond to the request made.  In the alternative, the Court should

strike the affirmative defenses altogether.

III. Defendants have waived their objections based on attorney-client privilege.

Defendants have objected and refused to provide responses based on this privilege, but

they have not provided Plaintiffs the information required pursuant to Fed. R. Civ. P. 26(b)(5). 

As a result, Defendants have waived the privilege, and this information must be provided over

Defendants’ objection.  Pham v. Hartford Fire Ins. Co., 193 F.R.D. 659, 661 (D. Colo. 2000).

IV. Defendants’ failure to provide responses based on an objection that third parties
may have produced them under subpoena violate the rules.

The entities to whom Plaintiffs issued third party subpoenas were the architect for the

restaurant, Studiotrope, LLC, and the general contractor, Kunz & Associates.  These are non-

parties.  What they did or did not produce is irrelevant to the Defendants’ obligations under Rule

34.

13  Request 20 states in full, produce “Any and all documents supporting your theory that
the readily achievable barrier removal and/or undue burden/hardship defenses apply in this case,
as set forth in Defendants’ Second and Third Affirmative Defenses.” 

13
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Demanding that Plaintiffs look to a third party for responsive documents is also non-

responsive.  “The party to whom the request is directed must respond in writing within 30 days

after being served.”  Fed. R. Civ. P. 34(b)(2)(A).  “For each item or category, the response must

either state that inspection and related activities will be permitted as requested or state an

objection to the request, including the reasons.”  Fed. R. Civ. P. 34(b)(2)(B).  There is no

legitimate exception because some third party may or may not have the information or may or

may not have made it available.  

Even if documents received from third party architects and contractors are the same as

those in the custody and control of party Defendants, Defendants’ documents may show (1)

whether these third parties produced all that was required under the subpoena; (2) whether a

similar document (e.g., a building plan) might bear a party Defendants’ notes or handwriting;

and (3) whether the party Defendants have responsive documents over and above what its

contractors may have had.

In addition, Defendants have suggested that they might pursue some later action against

these entities if Defendants are liable in this case.  See Comparative Negligence and Contractual

Indemnity Affirmative Defenses, Defendants’ Answers to Amended Complaint (docs. ## 14 &

16) and Defendants’ Notice of Withdrawal of Fifth and Sixth Affirmative Defenses “without

prejudice, to (a) their right to bring a separate and subsequent action against third parties at a

future date, or (b) their right to re-plead these affirmative defenses in the event plaintiff seeks to

join additional parties in this action and is granted leave to do so.”  (Doc. # 50, filed June 6,

2011).  Under well established case law, Plaintiffs cannot bring a claim under the ADA against

14
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the architect or contractor.  These entities do not “own[], lease[] (or lease[] to), or operate[] a

place of public accommodation.” subjecting them to liability under the ADA.  See 42 U.S.C. §

12182(a).  Defendants certainly can, however, file a separate contract claim against either or

both.  Given the relationship between Defendants and these third parties, Plaintiffs can hardly be

expected to rely on documents produced by third parties, not subject to liability in this lawsuit,

who provided documents under different rules and with different motives from Defendants. 

Defendants have objected and withheld documents based on this objection, conceding

they have responsive documents, but they just don’t want to turn them over.  This is improper.

Defendants must turn over and identify by category and Bates numbers, the responsive

documents.  In the alternative, this Court should strike these affirmative defenses altogether.

V. Defendants’ objections based on multiplicity of single requests, or having multiple
discrete subparts are inaccurate.

Defendants’ characterizations of Plaintiffs’ requests as being more than one request or as

having impermissible discrete subparts is incorrect.  Nevertheless, so the parties may have a

clear understanding of the total remaining number of requests available, each objection must be

addressed separately and ruled upon.  For the reasons stated below, Plaintiffs’ discovery requests

do not exceed the numbers actually assigned to them, with the exception of the two errors

referenced in n. 7, which should be counted against the total.

1. Interrogatory 13

Interrogatory 13 relates to Defendants’ seating policy, which Defendants claim absolves

them from liability in this case.  See doc. #29-1.  It requests, essentially the background and

15
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circumstances surrounding the policy’s creation and implementation.  It relates to one topic:

Defendants’ purported “seating policy” for customers with disabilities, which Defendants raised

in this case.  Williams v. Bd. of County Comm’rs of Unified Gov’t of Wyandotte Cnty., 192

F.R.D. 698, 701 (D. Kan. 2000)(“an interrogatory containing subparts directed at eliciting details

concerning the common theme should be considered a single question”) (quoting 8A Charles A.

Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and Procedure § 2168.1, at 261

(2d ed.1994)).  If Plaintiffs cannot ask these kinds of interrogatories -- identification of the

creation and implementation of a policy -- regarding a single document, they will need additional

discovery requests to complete discovery.  Plaintiffs are simply trying to use written discovery

up-front that will stave off the cost of having to ask these same questions at a deposition.  Unlike

some attorneys and judges, undersigned counsel believes written discovery is designed to be and

should be an effective means of determining facts in litigation often superior to the costly

deposition during which deponents and their counsel are often more evasive and interfering.    

It is common in the practice of civil litigation to underestimate the value of
interrogatories as a method of discovery.  Those who exalt the deposition as the
most useful form of discovery often overlook the clear advantages interrogatories
have to offer. Interrogatories are a comparatively inexpensive form of discovery.
They are an effective means of identifying individuals with personal knowledge
of facts relevant to the litigation who may then be deposed. Interrogatories enable
a party to flesh out the major facts supporting his or her opponent’s case, which is
particularly useful in light of the “notice” pleading permitted by Fed. R. Civ. P. 8.
Properly drafted, “contention interrogatories,” for example, can help pin down an
opponent's legal theories in a case as well as the primary facts supporting them. 
Jayne H. Lee, Inc. v. Flagstaff Industries Corp., 173 F.R.D. 651, 652 (D. Md.
1997).

Defendants raise their purported seating policy as a defense and an argument in support

16
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of their cross motion for summary judgment.  See Cross Motion for Partial Summary Judgment

(doc. #99, August 15, 2011).  

2. Interrogatory 14

Interrogatory 14 relates to the numbers and locations of tables in the restaurant.  Under

the purported “seating policy,” Defendants claim they make every table “available;” Plaintiffs

claim that when they were in the restaurant only two of well over one hundred tables were

actually “accessible,” meaning a person in a wheelchair can get to them,14 and that of the seven

or so tables located on the street level, most of them have been raised tables with bar stools

unusable by people sitting in a wheelchair.  See Second Amended Complaint (doc. #75, July 20,

2011) ¶¶ 66, 100, and 142.

An interrogatory containing legitimate subparts is permissible if the questions contained

in the subparts are subsumed in the primary question.  See Kendall v. GES Exposition Svcs., Inc.,

174 F.R.D. 684, 685-86 (D. Nev. 1997).  In addition, litigants must not be forced:

to choose between two equally unattractive options. In the interests of conserving
the number of interrogatories used, a party may tend to propound questions that
are objectionably vague or compound. If, on the other hand, the propounding
party includes logically or factually related and subsumed subparts in order to
give the interrogatory the desired degree of specificity, pit could be construed]
that each such subpart, no matter how narrowly drawn, be counted as a separate
interrogatory. The latter option could too quickly exhaust the propounding party's
supply of interrogatories, and unnecessarily cramp the party's fact-gathering
ability.  Ginn v. Gemini, Inc., 137 F.R.D. 320, 322-23 (D. Nev. 1991).

In this case, the interrogatory requests where all movable tables in the restaurant are stored or

14  Plaintiffs do not concede these tables are accessible within the meaning of the ADA,
just that they are located on what Defendants refer to as the “street level,” and not on the
inaccessible raised platforms.
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used .  The interrogatory seeks to flesh this topic out and should not be counted as more than one

and is actually narrower than this question and should be answered.

3. Interrogatory 15. 

Interrogatory 15 asks about M, Inc, an entity related to Defendants in this case and is

narrowly targeted at determining whether this company has any ownership interest in the

restaurant, raised, in part, because documents provided by Defendants and obtained from the

City and County of Denver show letters written by “Jesse Morreale, Owner, M, Inc. on behalf of

Morreale Hotels, LLC.”  Williams Dec. ¶ 16 & Ex. K.

  4. Request for Production 12

Request for Production 12 requests documents related to the costs of and payments for

alterations.  It could have been drafted this broadly, but, instead, Plaintiffs narrowed it to three

areas of the restaurant.  “Legitimate discovery efforts should not have to depend upon linguistic

acrobatics, nor should they sap the court's limited resources in order to resolve hypertechnical

disputes.”  Ginn, 137 F.R.D. 320, 323 (D. Nev. 1991).  It is not more than one request. 

Defendants have raised cost as a defense; therefore, these documents should have been provided

with Defendants’ Rule 26(a)(1) disclosures.  Defendants have refused to provide any responsive

documents.  See, e.g., 42 U.S.C. § 12181(9) (factors to be addressed under the “readily

achievable” defense).

5. Request for Production 20

Request for Production 20 asks for documents demonstrating the Defendants’ affirmative

defenses.  Plaintiffs are entitled to the information.  Requesting documents related to a common
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theme, affirmative defenses, should not be counted as separate requests.  Williams, 192 F.R.D. at 

701.  If Defendants’ position is correct, they could force Plaintiffs to exhaust all document

requests simply by raising more defenses than there are document requests permitted by the

Scheduling Order.  It is common practice for Defendants to raise meaningless and non-

applicable affirmative defenses that are later abandoned or withdrawn.

Defendants must produce the documents, or the defenses must be stricken.

6. Request for Production 21

Request for Production 21 asks about Defendants’ financial resources, which Plaintiffs

must do to rebut the defenses regarding “readily achievable” and “undue burden.”  This is not a

multiple request, and Defendants should have produced the information under Rule 26(a)(1). 

This request is necessitated by Defendants’ “readily achievable” defense and the factors the

parties must address pursuant to 42 U.S.C. § 12181(9).

7. Request for Production 22

Request for Production 22 asks for documents related to the costs of providing

accessibility, which relates to Defendants’ affirmative defenses.  Plaintiffs request “Any and all

document showing the costs of providing access to customers who use wheelchairs at the el

Diablo restaurant.”  The request is necessary because Defendants have raised the “readily

achievable” defense.  Rebutting this defense may require producing evidence regarding “ the

nature and cost of the action needed under this chapter.”  42 U.S.C. § 12181(9)(A).  The request

does not constitute more than one, and Defendants are required to provide this evidence under

Rule 26(a)(1).  It is their affirmative defense.  The documents must be produced or the defenses
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stricken.

VI. Defendants’ claims that no documents exist are not credible.

Request for production of documents 12 requests production of “All documents relating

to the cost of and payment for all alterations regarding the following: (1) The Bar Area; (2) the

Fixed Seating Area; and (3) the Raised Seating Area.”  Defendants claim they have no

responsive documents.

The alterations standards take into consideration “feasibility” in determining whether

making the alteration accessible was feasible.  42 U.S.C. § 12183(a)(2).  In addition, Defendants

raised an affirmative defense in their answers to the Amended Complaint that the relief Plaintiffs

seek is not “readily achievable,” and would pose an undue burden.  See docs. #14 & 16, Second

and Third Affirmative Defenses.  42 U.S.C. § 12181(9) defines the term “readily achievable”

and requires a determination of costs.  Plaintiffs are entitled to know what the alterations cost. 

Defendants own and operate the restaurant.  Surely, they possess records of what they paid for

alterations.  If the records are not as narrow as the request specifies, then Defendants must

produce all records related to the cost of alterations.  It is their burden because they raised cost as

a defense.  See 42 U.S.C. § 12181(9)(a) (overall cost of providing access is a factor); see also

Colorado Cross Disability Coalition v. Hermanson Family Ltd. Partnership I, 264 F.3d 999,

1002 (10th Cir. 2001) (Defendants bear the burden of persuasion barrier removal is not readily

achievable).  As such, Defendants should have, long ago, disclosed and produced documents

related to the costs of the changes.

Request for Production 13 requests “All documents related to the purchase of equipment,
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tables, or other items for the purpose of providing accessibility to customers who use

wheelchairs.”  In the Declaration of Jesse Morreale, submitted as doc. #29, he references

equipment bought for the purpose of providing access.  Morreale Dec. ¶ 13.  Plaintiffs are

entitled to documents regarding such equipment.  Defendants raised the issue and must have

such documentation.

VII. Defendants withdrawal without prejudice of two previously asserted affirmative
defenses does not prohibit Plaintiffs’ right to discovery.

Plaintiffs’ request in its Fourth Set of Discovery, Req. For Prod. 13 requests production

of  “All contracts between and/or among the Defendants and any entity that performed

alterations to the El Diablo restaurant space, including but not limited to the Raised Seating

Areas.”  Defendants refuse to provide such contracts based, in part, because they “withdrew”

these defenses.  As explained above, Defendants withdrew these defenses “without prejudice to

(a) their right to bring a separate and subsequent action against third parties at a future date, or

(b) their right to re-plead these affirmative defenses in the event plaintiff seeks to join additional

parties in this action and is granted leave to do so.”  See doc. #60, filed June 6, 2011. 

Defendants have made it abundantly clear they have not yet responded to the Second Amended

Complaint, and, therefore, we do not now know what their defenses might be.  See argument

supra.  Plaintiffs are entitled to the discovery sought, and the objection is not appropriate.  In the

alternative, the defenses should be stricken.

VIII. Defendants must produce requested discovery pertaining to M, Inc.

Early in this case, Plaintiffs identified M, Inc. as the Defendant responsible for operating
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the restaurant.  Complaint (doc. #1, filed Dec. 27, 2010).  As set forth in that complaint:

“Defendant M, Inc. is a Colorado corporation with its principal place of business at

3224 East 7th Avenue Parkway, Denver, Colorado.  On information and belief, M, Inc. operates

El Diablo.”  Complaint ¶ 13. The “information and belief” upon which Plaintiffs alleged M, Inc.

was the operator of El Diablo was based on numerous new reports that M, Inc. was, in fact, the

owner and operator.  Because undersigned counsel had a past relationship with defense counsel,

Philip Gordon, on two other cases, an early call to undersigned counsel informing that the Sketch

Restaurant LLC is the operator was sufficient to cause Plaintiff to amend the complaint based on

this request.

However, subsequent discovery from the City and County of Denver and from the

architect and general contractor in this case, show M, Inc. identifies itself as the owner of the

restaurant.  See, e.g., Williams Dec. ¶ 16 & Ex. K (correspondence submitted to the City signed 

“Jesse Morreale, Owner, M, Inc. on behalf of Morreale Hotels, LLC.” ).  As noted, Defendants

have raised certain cost-based defenses that implicate any entity having any financial stake in the

alterations or operations of the restaurant.  See 42 U.S.C. § 12182(b)(2)(A)(iv) (readily

achievable defense), which is defined in 42 U.S.C. § 12181(9) and includes consideration of the

resources of any entity involved, who employs the individuals working there, the relationship of

the entities, etc.  See 42 U.S.C. § 12181(9)(A)-(D).15

15   Factors under 42 U.S.C. § 12181(9) include “(A) the overall financial resources of the
facility or facilities involved in the action; the number of persons employed at such facility; the
effect on expenses and resources, or the impact otherwise of such action upon the operation of
the facility;” “(C) the overall financial resources of the covered entity; the overall size of the
business of a covered entity with respect to the number of its employees; the number, type, and
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Despite Plaintiffs multiple requests that Defendants either disclose this information or

withdraw the defenses, they have agreed to neither.  Consequently, discovery is required.

WHEREFORE, Plaintiffs respectfully request this Court compel Defendants to answer

the Second Amended Complaint and provide complete responses to discovery requests including

providing all documents responsive to those requests.  Additionally, Plaintiffs respectfully

request a telephonic hearing with this Court to discuss the instant motion. 

Dated: August 16, 2011 Respectfully submitted,

 /s/ Kevin W. Williams                                            
                                                                   Kevin W. Williams

Andrew C. Montoya
                                            

Attorneys for Plaintiff

location of its facilities;” and “(D) the type of operation or operations of the covered entity,
including the composition, structure, and functions of the workforce of such entity; the
geographic separateness, administrative or fiscal relationship of the facility or facilities in
question to the covered entity.”
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CERTIFICATE OF SERVICE

I hereby certify that on August 16, 2011, I electronically filed the foregoing document
with the Clerk of Court using the CM/ECF system, which will provide electronic service to the
following:

Philip L. Gordon
Jack D. Patten, III
pgordon@littler.com
jpatten@littler.com

 /s/ Briana McCarten       
Briana McCarten
Legal Program Assistant
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