
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

DEFENDANTS’ RESPONSE TO PLAINTIFF’S MOTION  
TO STAY DISCOVERY AND SCHEDULING ORDER 

 

Defendants Morreale Hotels, LLC and Sketch Restaurant, LLC d/b/a El Diablo 

(jointly, “defendants”), through their undersigned counsel, respectfully submit this 

Response to the Motion To Stay Discovery And Scheduling Order (the “Motion”), filed 

on behalf of plaintiff Timothy Fox (“plaintiff”).  In connection therewith, defendants state 

as follows. 

I.  SUMMARY OF DEFENDANTS’ POSITION  

Plaintiff’s requested stay should be denied because it would unfairly burden and 

prejudice defendants and unduly delay this proceeding.  To begin with, staying a ruling 

on Defendants’ Motion For Protective Order, which has been fully briefed since June 13, 

2011, would be fundamentally unfair, would force defendants unnecessarily to incur 

attorneys fees and imputed costs briefing Plaintiff’s Motion For Partial Summary 

Judgment when that motion only rehashes issues already fully briefed in connection with 

Defendants’ Motion For Protective Order, and would delay this proceeding while that 
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briefing occurs and argument is heard.  Furthermore, using Plaintiff’s Motion For Partial 

Summary Judgment to resolve the parties’ dispute over the permissible scope of 

discovery would subject defendants to the risk of the entry of summary judgment against 

them on plaintiff’s First Claim For Relief before they even receive responses to their 

pending discovery requests to plaintiff and have the opportunity to depose him.  Finally, 

the requested stay would further delay a ruling on Defendants’ Motion To Seal 

Confidential Discovery Material, resulting in the continued exposure to public scrutiny of 

Confidential Discovery Material that plaintiff filed in the public court record twice in 

violation of this Court’s Confidentiality Order.  Accordingly, this Court should stay these 

proceedings, including Plaintiff’s Motion For Partial Summary Judgment, pending 

resolution of Defendants’ Motion For Protective Order and Defendants’ Motion To Seal 

Confidential Discovery Material. 

II.  ARGUMENT  

A. Any Stay Should Exclude Defendants’ Fully Briefed Motion For Protective 
Order And Include Plaintiff’s Un-Briefed Motion For  Partial Summary 
Judgment 

While defendants do not dispute that a stay is appropriate, any stay should 

exclude Defendants’ Motion For Protective Order and include Plaintiff’s Motion For 

Partial Summary Judgment.  Proceeding in this manner would save defendants, two 

fledgling businesses, the cost of duplicative briefing; conserve judicial resources by 

resolving this case in the routine order of discovery followed by dispositive motions; and 

prevent unfairness and prejudice to defendants by permitting them to complete discovery 

before having to respond to a summary judgment motion. 
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1. The Requested Stay Would Unfairly Burden And Prejudice Defendants 
And Unduly Delay These Proceedings  

Two months ago, and within three weeks of the Scheduling Conference, 

defendants filed their Motion For Protective Order [Doc. No. 28], the resolution of which 

plaintiff now belatedly concedes (Response at 2) will establish the permissible scope of 

discovery in this case.1  Rather than awaiting the Court’s ruling on the Motion For 

Protective Order so that discovery could proceed in an orderly and efficient manner, 

plaintiff unleashed a wave of discovery and procedural motions, including (a) seven sets 

of discovery requests, (b) three third-party subpoenas, (c) a request for inspection, (d) 

notices of the Rule 30(b)(6) deposition of each defendant, (e) a motion to compel 

discovery, (f) a motion to amend the scheduling order, and (g) a motion to amend the 

amended complaint.  Defendants, the landlord and operator of a restaurant that first 

opened for business just four months before being dragged into this lawsuit, have been 

forced to unnecessarily incur substantial attorneys’ fees and costs objecting to plaintiff’s 

discovery, responding to his motions and otherwise addressing this onslaught.  All of 

these costs could have been avoided had plaintiff simply awaited a ruling on the Motion 

For Protective Order.  Moreover, these costs highlight the disingenuous nature of 

plaintiff’s suggestion in his Response that his Motion To Stay is drive by purported 

concern for “alleviat[ing] a good deal of Defendants’ burdens in this case.” 

Response at 2. 

Now, plaintiff is demanding that defendants be required to incur yet more 

attorneys’ fees in additional unnecessary litigation.  As plaintiff concedes, his Motion For 

Partial Summary Judgment does nothing more than rehash the issues which were fully 

                                                
1 In fact, undersigned counsel first raised the issue with plaintiff’s counsel by letters dated April 18, 2011, 
and April 25, 2011.  [Doc. Nos. 43-1 and 43-2].   
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briefed as of June 13, 2011, and were set for a hearing on July 14, 2011.  Response at 3-4.  

Thus, plaintiff himself asserts that resolution of his Motion For Partial Summary 

Judgment “is at the root of the discovery motions pending before the Court,” “is central 

to this case and several of the discovery disputes,” “will establish the permissible scope 

of discovery,” “would resolve several of the pending discovery motions,” and would 

benefit third-party witnesses on whom plaintiff has served overbroad subpoenas duces 

tecum.  Response at 5, 6.  This is exactly what resolution of defendants’ fully briefed and 

ready-to-be-decided Motion For Protective Order would accomplish.  Yet, plaintiff has 

offered no valid justification for requiring defendants to engage in more briefing  which 

will require defendants unnecessarily to incur additional attorneys’ fees, distract them 

from their business, and further delay resolution of an issue that defendants first brought 

to the Court’s attention on May 13, 2011. 

Furthermore, the above-quoted language from the Response shows that Plaintiff’s 

Motion For Partial Summary Judgment, at bottom, is a discovery motion dressed in the 

garb of Rule 56.  Given Judge Matsch’s referral of Defendants’ Motion For Protective 

Order, he very well may refer the Motion For Partial Summary Judgment for a 

recommendation from Judge Watanabe after that motion is fully briefed, resulting in yet 

additional delay. 

Plaintiff’s requested stay also should be rejected because it would stand the tried-

and-true method for resolving civil litigation on its head.  According to plaintiff, the 

Court should first rule on his dispositive motion and then let the parties engage in 

discovery.  In every other case, parties engage in discovery, resolve discovery disputes, 

and then brief Rule 56 motions, and plaintiff has provided no sound reason for deviating 
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from this established course.  

Proceeding in the manner suggested by plaintiff would be particularly prejudicial 

to defendants given the early stage of this case.  Plaintiff’s Motion For Partial Summary 

Judgment albeit, at bottom, a discovery motion, does request a ruling that defendants 

have “violated Title III of the ADA.”  Doc. No. 48 at 14.  Thus, plaintiff is at least asking 

for disposition of his First Claim For Relief while defendants are still awaiting responses 

to their first set of discovery requests to plaintiff, served on July 8, 2011, and have not yet 

had the opportunity to depose plaintiff.  This discovery should generate factual 

information that would be important for the Court to consider before ruling upon the 

merits and de-merits of the First Claim For Relief.2 

2. Plaintiff’s Arguments In Support Of The Requested Stay Are Without 
Merit  

Plaintiff contends that this case should be litigated in reverse because “the parties 

are in agreement that this Court must determine the applicable controlling legal principles 

in this case.”  Response at 7.  By his reference to “this Court,” plaintiff appears to be 

arguing that Judge Matsch, rather than Judge Watanabe, should determine the permissible 

scope of discovery.  Contrary to plaintiff’s assertion, defendants never agreed that Judge 

Watanabe should not decide the non-dispositive issue of the permissible scope of 

discovery.  During a Rule 7.1A conference, undersigned counsel did explain that Judge 

Watanabe’s Order on Defendants’ Motion For Protective Order would become an order 

of the Court, either because neither party objects to it or because Judge Matsch adopts or 

                                                
2 Plaintiff’s citation to Rohmer v. Union Pac. R. Co., 225 F.2d 272, 274 (10th Cir. 1955) 
(Response at 6), is inapposite.  That case addressed whether the district court properly 
dismissed a personal injury claim based on a statute of limitations defense.  That case did 
not address whether a ruling on the permissible scope of discovery should be made in the 
context of a motion for protective order or a motion for partial summary judgment. 
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modifies the Order in response to an objection.  This is a far cry from agreeing with 

plaintiff’s position that Judge Watanabe should not decide the permissible scope of 

discovery. 

Plaintiff also is wrong when he contends that deciding Defendants’ Motion For 

Protective Order first might somehow result in an inconsistent ruling on Plaintiff’s 

Motion For Partial Summary Judgment.  Response at 7.  If neither party files an objection 

to the Order ruling on Defendants’ Motion For Protective Order, then that decision would 

be binding for the duration of this case at the trial-court level.  See, e.g., Martin v. 

Henderson, 2011 U.S. Dist. LEXIS 24846, at *5-6 (D. Colo. Mar. 10, 2011) (refusing to 

review motion when the magistrate judge rejected issue in prior order and the defendant 

did not timely object); Taylor v. Panico, 2009 U.S. Dist. LEXIS 31678, at *13-14 (D. 

Colo. Apr. 14, 2009) (refusing to consider request to amend complaint in response to 

motion for summary judgment where plaintiff failed to object to magistrate’s order 

denying motion for leave to amend complaint).  If either party files an objection, then 

Judge Matsch, when ruling on the Motion For Partial Summary Judgment, would follow 

his own decision resulting from his ruling upon the objection.  Hence, there is no risk that 

Plaintiff’s Motion For Partial Summary Judgment would be decided under a different 

legal standard than Defendants’ Motion For Protective Order. 

B. Any Stay Should Exclude Defendants’ Motion To Seal Confidential 
Discovery Material Placed In The Public Court Record By Plaintiff In 
Violation Of This Court’s Confidentiality Order And  Request For Attorneys’ 
Fees 

Plaintiff’s request that “this Court stay all proceedings in this case” (Response at 

7 (emphasis supplied)) sweeps too broadly for an additional reason.  Defendants’ Motion 

To Seal Confidential Discovery Material, fully briefed since June 30, 2011, asks this 
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Court to seal a document marked “CONFIDENTIAL” by defendants, which plaintiff 

filed in the public court record on two separate occasions without first conferring in good 

faith with defendants as required by this Court’s Confidentiality Order.  [Doc. No. 37].  

The issues fully briefed in Defendants’ Motion For Protective Order and then re-raised by 

plaintiff in his Motion For Partial Summary Judgment have no bearing on this Court’s 

resolution of Defendants’ Motion To Seal.  Accordingly, any stay should exclude 

Defendants’ Motion To Seal as well as Defendants’ Motion For Protective Order.  

Moreover, because the presence of defendants’ confidential document in the public court 

record causes on-going injury to defendants, defendants respectfully request a prompt 

ruling on that motion.3 

III.  CONCLUSION 

For the foregoing reasons, this Court should rule on Defendants’ Motion For 

Protective Order on an expedited basis and, in the meantime, should stay this case, 

including any briefing on Plaintiff’s Motion For Partial Summary Judgment but 

excluding a ruling on Defendants’ Motion To Seal Confidential Discovery Material. 

                                                
3 Before this Response was filed, plaintiff stated in a letter to counsel that he had agreed during the Rule 
7.1A conference regarding the Motion To Stay to exclude the Motion To Seal from the scope of the stay.  
However, the Motion itself does not carve out the Motion To Seal from the requested stay. 
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Dated July 15, 2011 
 

s/ Philip L. Gordon 
Philip L. Gordon 
Jack D. Patten, III 
LITTLER MENDELSON 
A Professional Corporation 
1200 17th Street, Suite 1000 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of July, 2011 a true and correct copy of the 

above DEFENDANTS’ RESPONSE TO PLAINTIFF’S MOTION TO STAY 

DISCOVERY AND SCHEDULING ORDER was filed and served via CM/ECF to the 

following party.  A duly signed original is on file at the offices of Littler Mendelson, P.C. 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203     

  
       s/ Gale S. Antczak    
       Gale S. Antczak 

 

 

Firmwide:102764475.1 067612.1001  
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