
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM

TIMOTHY P. FOX,

Plaintiff,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

PLAINTIFF’S MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT
                                                                                                                                                            

Plaintiff, by and through the undersigned counsel, hereby submits this Motion for Leave

to File Second Amended Complaint, and in support thereof states:

BACKGROUND

Plaintiffs filed their Complaint in this case on December 27, 2010 (doc. # 1).  At defense

counsel’s suggestion and request to omit the Defendant identified as M, Inc., Plaintiffs filed an

Amended Complaint on February 17, 2011 (doc. # 10).  Defendants filed answers to Plaintiffs’

Amended Complaint on March 3, 2011 (doc. ## 14 & 16).  

Pending before this Court now is Plaintiff’s Motion to Amend Scheduling Order

Deadlines (doc. # 41) seeking, inter alia, to have the joinder of parties and amendment of

pleadings deadline postponed until July 6, 2011.  Defendants do not oppose the resetting the

deadline for joinder of parties, but, as set forth in Plaintiff’s Motion, Defendants do oppose the

addition of new claims.  The parties await a ruling from the Court on the Motion to Amend the
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Scheduling Order Deadlines.  In the instant motion, Plaintiff seeks to join parties who have

claims very similar to Plaintiff’s.  No additional legal theories are advanced, nor are any new

claims for relief added.  

In this lawsuit, Plaintiff, an individual who uses a wheelchair, alleges that Defendants,

the owners and operators of El Diablo restaurant, discriminate against individuals who use

wheelchairs by inter alia renovating, altering and maintaining the El Diablo restaurant so that it

is not accessible to those who use wheelchairs.  Defendant Sketch Restaurant operates El Diablo

restaurant and leases the restaurant space from Defendant Morreale Hotels LLC.1  Under 42

U.S.C. § 12182(a), any person who owns and/or operates a place of public accommodation is

liable for acts of unlawful discrimination under Title III of the ADA.

Plaintiff’s original and amended complaints alleged inter alia that Defendants performed

alterations to the restaurant that are not readily accessible to and usable by customers who use

wheelchairs.  See, e.g., Amended Complaint (doc. # 10) ¶¶ 14-42. Plaintiff now seeks leave to

amend his complaint to add three parties as plaintiffs, two individuals who use wheelchairs who

also allege Defendants violate the ADA, and the Colorado Cross-Disability Coalition (“CCDC”),

a disability rights advocacy organization.  As set forth in the Second Amended Complaint, two

additional CCDC members, other than Plaintiff Fox, allege that on June 6, 2011, they went to El

Diablo and experienced unlawful discrimination.

1  Based on documents obtained from the Denver Department of Community Planning
and Development and correspondence between Defendant’s principal and Denver officials,
Defendants also identify “M, Inc.” as the owner of the El Diablo restaurant space.  Allegations in
the Second Amended Complaint address this issue as well.
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Undersigned counsel first contacted Defendants’ counsel by e-mail on June 6, 2011 to

request counsel’s position with respect to adding CCDC as a plaintiff in this case.  On June 13,

2011, undersigned counsel requested a telephone conference with Defendants’ counsel to discuss

this and several other outstanding issues.  That telephone conference occurred on June 14.  At

that time, Defendants’ counsel indicated they would like additional information concerning the

additional claims and parties being added.  Undersigned Counsel agreed to send Defendants’

counsel a copy of the Second Amended Complaint in advance of filing it. Undersigned Counsel

sent the draft to Defendants’ counsel on June 18.  Undersigned counsel requested a response by

today and called Defendants’ counsel to confer one last time before filing.  Defendants’ counsel

represented that Defendants’ counsel have not yet heard back from their client regarding the

motion. 

ARGUMENT

Under Rule 15 of the Federal Rules of Civil Procedure, Plaintiffs may amend their

Complaint once as a matter of course within 21 days of serving it, or 21 days after service of a

responsive pleading or a motion under Rule 12(b), (e), or (f), whichever is earlier.  Fed. R. Civ.

P. 15(a)(1).  “In all other cases, a party may amend its pleadings only with the opposing party’s

written consent or the court’s leave.”  Fed. R. Civ. P. 15(a)(2).  In this matter, Defendants have

filed their Answer and have not consented to the Amendment sought herein; therefore, Plaintiffs

must seek this Court’s leave to amend their complaint.  

Under Rule 20 of the Federal Rules of Civil Procedure, “Persons may join in one action

as plaintiffs if: (A) they assert any right to relief jointly, severally, or in the alternative with
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respect to or arising out of the same transaction, occurrence, or series of transactions or

occurrences; and (B) any question of law or fact common to all plaintiffs will arise in the

action.”  Fed. R. Civ. P. 20(a)(1).  In this case, Defendants do not oppose the joinder of parties. 

See Motion to Amend Scheduling Order Deadlines, filed June 6, 2011 (doc. #  41) at 1

(Certificate of Compliance with D.C.COLO.LCivR 7.1(A)).

I. Standards Pertaining to Request for Leave to Amend

Leave to amend “should [be] freely give[n] when justice so requires.” Id.  “Under Fed. R.

Civ. P. 15(a)(2), ‘[r]efusing leave to amend is generally only justified upon a showing of undue

delay, undue prejudice to the opposing party, bad faith or dilatory motive, failure to cure

deficiencies by amendments previously allowed, or futility of the amendment.’”  Whitington v.

Ortiz, 307 Fed. Appx. 179, 196 (10th Cir. 2009) (citing Frank v. U.S. West, Inc., 3 F.3d 1357,

1365 (10th Cir. 1993).  Absent such a showing by the party opposing amendment, denial of a

motion for leave to file an amended complaint constitutes an abuse of discretion.  See

Whitington, 307 Fed. Appx. at 196; Anderson v. Suiters, 499 F.3d 1228, 1238 (10th Cir. 2007). 

“The liberal granting of motions for leave to amend reflects the basic policy that pleadings

should enable a claim to be heard on its merits.”  Sandoval v. Martinez-Barnish, 2010 WL

618286, No. 09-cv-02434-REB-MJW at *1 (D. Colo. February 19, 2010) (quoting Calderon v.

Kansas Dep’t of Soc. and Rehab. Servs., 181 F.3d 1180, 1186 (10th Cir. 1999)).

A. Good Cause

There is good cause to allow Plaintiff to amend the complaint now and add parties and

claims.  First, Mr. Lewis and Ms. Reiskin did not experience El Diablo’s discriminatory
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conditions until the day of the original deadline for joinder of parties and amendment of

pleadings.  As such, they could not have been added as plaintiffs until at the earliest, that day. 

Because of undersigned counsel’s duty to confer with opposing counsel before filing any motion,

and because of counsel’s duties under Rule 11, it would not have been prudent for undersigned

counsel to prepare and file a motion and Second Amended Complaint that day.   

B. Undue Prejudice

“Prejudice under Rule 15 ‘means undue difficulty in prosecuting or defending a lawsuit

as a result of a change of tactics or theories on the part of the other party[,]’” Sandoval, 2010 WL

618286, at *1 (quoting Texas Instruments, Inc. v. BIAX Corp., 2009 WL 3158155, No. 07-cv-

02370-WDM-MEH, at *3 (D. Colo. September 28, 2009), and is “the most important factor to

consider in deciding a motion to amend the pleadings.  Frazier v. Zavaras, 2010 WL 965294,

No. 09-cv-02288-CBS, at *2 (D. Colo. March 4, 2010).  Moreover, neither the need for

additional discovery, nor the expenditure of time, money, and effort alone is grounds for a

finding of prejudice.  Texas Instruments, 2009 WL 3158155, at *3 (quoting S.E.C. v. Naccio,

2008 WL 2756941, No. 05-cv-00480-MSK-CBS, at *7 (D. Colo. July 14, 2008)); Hull v.

Colorado State Univ., 2010 WL 427217, No. 08-cv-00198-PAB-MJW, at *3 (D. Colo. February

2, 2010) (quoting Bylin v. Billings, 568 F.3d 1224, 1230-31 (10th Cir. 2009)).  

Jon Jaime Lewis also first went to El Diablo in the afternoon of June 6, 2011.  Mr. Lewis

works for CCDC.  Julie Reiskin first went to El Diablo on the evening of June 6, 2011.  Ms.

Reiskin is CCDC’s Executive Director.  As a result of the experiences of Mr. Lewis and Ms.

Reiskin, and of Mr. Fox, all CCDC members, CCDC has grounds and standing to serve as
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Plaintiff.  As set forth in the proposed complaint, CCDC’s members who use wheelchairs have

been and will continue to be adversely affected by the inaccessibility at El Diablo, the failure of

El Diablo’s owner to alter the restaurant in compliance with the ADA, and El Diablo’s

discriminatory policies regarding customers who use wheelchairs.  

Jon Jaime Lewis, Julie Reiskin, and CCDC have claims similar to Plaintiff Fox’s, and

these claims should be addressed in this lawsuit.  In addition, some of the claims raised in the

proposed complaint, e.g., allegations regarding access to the patio, were not ripe until El Diablo

created the outdoor patio, which is believed to have occurred after Plaintiff Fox’s visit to the

restaurant.

C. Undue Delay, and Bad Faith or Dilatory Motive

In Foman v. Davis, 371 U.S. 178, 182 (1962), the Supreme Court listed “undue delay” as

one of the justifications for denying a motion to amend.  While “[p]rejudice and timeliness are

obviously closely related,” Minter v. Prime Equipment Co., 451 F.3d 1196, 1205 (10th Cir.

2006), they are analytically distinct.  Nevertheless, as with the requirement that any prejudice

resulting from the grant of leave to amend be undue, delay must also be undue or dilatory in

order to warrant the denial of leave to amend.  Id.  

Unfortunately, Defendants have managed to forestall discovery in this case nearly

completely.  See Defendant’s Motion for Protective Order, filed May 13, 2011 (doc. # 28); see

also Plaintiff’s Motion to Compel Responses to Discovery Requests, filed June 6, 2011 (doc. #

39).  These motions are pending before this Court.  See also Defendants’ Motion for an

Expedited Hearing On Their Motion for Protective Order, filed June 16, 2011 (doc. # 44).  A lot
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of motions have been filed and a good deal of attorney time has been devoted in this case;

however, to date, Defendant’s have produced only fifty-nine pages of documents.  Defendants’

counsel have also indicated their opposition to Plaintiff’s request for inspection of premises

under Fed. R. Civ. P. 34 and request for Defendants’ depositions under Fed. R. Civ. P. 30(b)(6).

Given the posture of the case -- at the beginning stages of discovery -- Plaintiffs have not

caused delay, undue or otherwise.  While “Rule 15 does not restrict a party’s ability to amend its

pleadings to a particular stage in the action[,]” id, Plaintiffs are filing this motion during the

pendency of a request to extend the deadline, close in time to the occurrence of the actual events,

and on the day of Defendants’ counsel having reviewed the proposed complaint and conferring

with undersigned counsel.  This motion could not have been filed much sooner.

D. Futility

Amendment of a complaint may also be denied if the amendment sought would be futile.

Frank, 3 F.3d at 1365; ” Anderson v. Suiters, 499 F.3d 1228, 1238 (10th Cir.2007) (citing Lind v.

Aetna Health, Inc., 466 F.3d 1195, 1199 (10th Cir. 2006)).  “‘A proposed amendment is futile if

the complaint, as amended, would be subject to dismissal.’”  Texas Instruments, 2009 WL

3158155, at *3 (quoting Lind v. Aetna Health, Inc., 466 F.3d 1195, 1199 (10th Cir. 2006)). 

Here, Plaintiffs proposed Second Amended Complaint makes similar factual and legal

allegations to those made in the original and first amended complaints and applies those

allegations to three additional Plaintiffs’ claims that occurred after the Amended Complaint was

filed. 

E. Failure to Cure Deficiencies by Amendments Previously Allowed
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Amendment may also be denied if the party seeking to amend fails by amendment to cure

deficiencies in the complaint previously allowed.  Frank, 3 F.3d at 1365.  This justification for

denying leave to amend does not apply in this case.

II. Standards Pertaining to Joinder of Parties

As set forth above, under Rule 20(a)(1), if additional persons allege they have

experienced the same types of discrimination related to the same alleged unlawful conduct of the

Defendants, the Court may permit joinder of those individuals as Plaintiffs.  Fed. R. Civ. P.

20(a)(1); Sims v. New, 2009 WL 3234225, Civil Action No. 08-cv-00794-CMA-MEH, *20 (D.

Colo. Sept. 30, 2009).  “When making a decision whether to allow the permissive joinder of a

party, a court should consider such factors as the possible prejudice that may result to any of the

parties in the litigation, the delay of the moving party in seeking an amendment to his pleadings,

the motive that the moving party has in seeking such amendment, the closeness of the

relationship between the new and the old parties, [and] the effect of an amendment on the court’s

jurisdiction. . . .”  Sims at *20; MDM Group Assocs., Inc. v. Midgett Realty, Inc., 2008 WL

2756926, No. 07-cv-02543-WDM-CBS, *4 (D. Colo. July 14, 2008) (citing Desert Empire Bank

v. Insurance Co. of North America, 623 F.2d 1371, 1375 (9th Cir.1980)).

The purpose of Rule 20(a) is to promote trial convenience and expedite the final

determination of disputes, thereby preventing multiple lawsuits.  Jones v. Wichita State

University, 2006 WL 2294851, No. 06-2131, *1 (D. Kan. 2006) (citing DIRECTV, Inc. v.

Barrett, 220 F.R.D. 630, 631 (D. Kan. 2004)).  Rule 20(a) is to be construed broadly and

“joinder of claims, parties, and remedies is strongly encouraged.”  Id. (citing Biglow v. Boeing
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Co., 201 F.R.D. 519, 520 (D. Kan. 2001) (quoting United Mine Workers of Am. v. Gibbs, 383

U.S. 715, 724 (1966)).

A. Prejudice

There is no prejudice to Defendants in permitting the joinder of parties as Defendants’

counsel does not oppose extending the deadline for joinder of parties.  Even absent the

concession by Defendants, the two individual plaintiffs who are to be added are individuals who

use wheelchairs who allege experiences nearly identical to the claims made by Plaintiff Fox, e.g.,

limited, segregated wheelchair seating and feeling deterred from going back because of the

limited seating, segregated seating policies and views of the owner that special rather than equal

treatment is appropriate.  Joining CCDC as a plaintiff only makes sense in light of who the

Plaintiffs are in this case.  Defendants’ counsel was first made aware of Plaintiff’s intent to add

CCDC as a party on June 6, 2011.  The new plaintiffs have identical interests and assert the exact

same legal theories as the original plaintiff.  See, e.g., Lower v. IR-Maple Corp., 2008 WL

372724, Civil Action No. 07-cv-02084-REB-KMT, *1 (D. Colo. Feb. 08, 2008) (similarity of

questions of law or fact common to all plaintiffs militates in favor of joinder).  As explained

above, virtually no discovery has occurred because Defendants have refused to permit discovery

until their Motion for Protective Order is decided.

B. Undue Delay

As discussed in Section I.D above, there has been no delay in seeking to add these parties

and allegations.

C. Motive
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The new plaintiffs are individuals who use wheelchairs who allege El Diablo does not

provide equal dining opportunity for customers who use wheelchairs.  CCDC is a disability

rights advocacy organization of which Plaintiff Fox and the two new plaintiffs are all members. 

Plaintiffs’ motives are enforcement of Title III’s alterations requirements and to ensure full and

equal access to El Diablo for customers who use wheelchairs.

D. Closeness of the Relationship Between the New and the Old Parties

The new Plaintiffs are two individuals who use wheelchairs just like Plaintiff Fox and an

advocacy organization that promotes the rights of individuals with disabilities.  All Plaintiffs

claim Defendants violated the ADA when the altered the restaurant and did not make it readily

accessible2 and that Defendants continue to violate the ADA by implementing policies that only

cause additional segregation of customers who use wheelchairs.3  All plaintiffs are individuals

who work in close proximity to El Diablo and would love to give the restaurant a great deal of

business if and when its owner complies with the ADA.  These parties should be added now. 

Separate lawsuits would not make sense since all Plaintiffs claim discrimination resulting from

Defendants’ violation of the alterations requirements and discriminatory policies practices and

procedures.

E. Jurisdiction

2  See 42 U.S.C. § 12183(a)(2) (unlawful discrimination includes a failure to make
alterations so that each part that is altered is accessible to individuals who use wheelchairs).

3 See 42 U.S.C. § 12182(a) (unlawful discrimination means denying full and equal
services); see also 42 U.S.C. § 12182(b)(1) (setting forth the “general prohibitions,” including
providing “separate benefits,” “unequal benefits,” etc.) & 42 U.S.C. § 12182(b)(2) (setting forth
the “specific prohibitions,” including failing to modify policies to avoid discrimination).
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Adding these three Plaintiffs will not affect this Court’s jurisdiction.

CONCLUSION

None of the reasons for denying leave to amend under Rule 15 and to join these Plaintiffs

under Rule 20 exist in this case, and, therefore, leave to amend and join Plaintiffs should be

granted.

WHEREFORE, Plaintiffs respectfully request that this Court grant this Motion for Leave

to File Second Amended Complaint, accept the Second Amended Complaint (filed with this

motion) for filing, and any other relief that this Court deems necessary, proper and just.

Dated: June 21, 2011 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Kevin W. Williams                                            
Kevin W. Williams
Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on June 21, 2011, a copy of the foregoing document with the Clerk
of Court using the CM/ECF system, which will provide electronic service to the following:

Philip L. Gordon,
Jack D. Patten, III
pgordon@littler.com
jpatten@littler.com

 /s/ Briana McCarten                                           
Briana McCarten, Legal Program Assistant
Colorado Cross-Disability Coalition
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