
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OFCOLORADO 

 
Civil Action No.: 18-cv-01225-MSK-NYW  
 
RUTHIE JORDAN, and 
MARY PATRICIA GRAHAM-KELLY,  
 Plaintiffs, 
 
v. 
 
JEFF SHRADER, in his official capacity as the Sheriff of Jefferson County, Colorado,  
PATRICK FIRMAN, in his official capacity as the Sheriff of the City and County of 

Denver, Colorado, and 
CITY AND COUNTY OF DENVER, COLORADO,  
 
 Defendants. 

 
 
 

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ PARTIAL MOTION TO DISMISS 
 

  
 Plaintiffs, by and through their undersigned counsel, hereby respond to Defendants’ 

Partial Motion to Dismiss, and in support thereof, state as follows: 

INTRODUCTION 
 

 Defendants argue that Plaintiffs’ request for an injunction “ordering Defendants to . . . 

establish and enforce compliance with policies, practices and procedures that will ensure that 

they provide individuals who are deaf with communication that is as effective as communication 

provided to hearing individuals in all of their programs, services and activities[,]” should be 

dismissed because Plaintiffs have not established a real and immediate threat of repeated injury 

in the future. Defendants’ argument, however, is inapplicable to Plaintiffs’ claims because 

Plaintiffs allege both a past and an ongoing injury. Because Plaintiffs allege not only a past 

injury, but also a present and ongoing injury, that is traceable to the unlawful conduct alleged in 
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the Amended Complaint,1 they satisfy the requirements of Article III necessary to seek an 

injunction to redress that injury. 

ARGUMENT 
 

I. Plaintiffs Allege an Ongoing Injury. 
 
Defendants correctly argue that in circumstances involving a past injury only, plaintiffs 

must “demonstrate a real and immediate threat of repeated injury in the future.” Def’s Partial 

Mot. to Dismiss (“Motion”) (Doc. #31), at 4 (quotation marks and citations omitted). However, 

in this case, Plaintiffs allege an ongoing injury. See, e.g., Am. Compl. (Doc. #20) ¶¶ 168-79 

(repeatedly alleging that Plaintiffs have “been harmed and will continue to be harmed” by 

Defendants conduct (emphasis added)). That ongoing injury, which has yet to be explored in 

discovery at this early stage of the proceedings, is Ms. Jordan’s and Ms. Graham-Kelly’s 

reasonable fear related to their knowledge that Defendants do not enforce their policies requiring 

effective communication with individuals who are deaf, and that Defendants’ agents routinely do 

not comply with those policies. Am. Comp. ¶¶ 171-73, 178 (alleging inappropriate or insufficient 

training), ¶¶ 174-76, 179 (alleging failure to enforce or comply with policies). Because those 

injuries are ongoing, Plaintiffs are entitled to an injunction to redress them. See County of 

Riverside v. McLaughlin, 500 U.S. 44, 50-51 (1991) (plaintiff alleging ongoing injury traceable 

to the defendant’s allegedly unlawful conduct and likely to be redressed by the requested relief 

entitled to seek injunction, distinguishing City of Los Angeles v. Lyons, 461 U.S. 95 (1983)), 

Northern Arapaho Tribe v. Ashe, 925 F. Supp. 2d 1206, 1212 (D. Wyo. 2012) (contrasting City 

                                                           
1 In this case, Ms. Jordan brings claims against all three Defendants, and Ms. Graham-Kelly only 
brings claims against Defendant Shrader, as Sheriff of Jefferson County. Nevertheless, because 
the basis of their claims and the characterization of their damages is the same, and the standing 
analysis argued in the Partial Motion to Dismiss applies to both, Plaintiffs have simply used the 
words “Plaintiffs” and “Defendants” throughout this Response for brevity. 
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of Los Angeles v. Lyons, 461 U.S. 95 (1983) with McLaughlin). In Northern Arapaho Tribe, the 

District Court explained: 

Lyons applies when the objectionable practice [has] ceased altogether before 
Plaintiff file[s] his complaint,” id., but McLaughlin applies when the plaintiff’s 
alleged injury is ongoing. McLaughlin teaches that there’s a difference for 
standing purposes when a plaintiff asks a court to tell a defendant “don't do it 
again” and when a plaintiff asks a court to tell a defendant to “stop doing it.”  
 

925 F. Supp. 2d 1206, 1212 (D. Wyo. 2012) (brackets, quotation marks and citations in original). 

As McLaughlin provides, “Plaintiffs alleged in their complaint that they were suffering a direct 

and current injury as a result of [defendants’ alleged unlawful conduct], and would continue to 

suffer that injury until they received the [requested relief]. Plainly, plaintiffs’ injury was at that 

moment capable of being redressed through injunctive relief.” 500 U.S. at 51. “This case is 

easily distinguished from Lyons, in which the constitutionally objectionable practice ceased 

altogether before the plaintiff filed his complaint.” Id. 

The same is true here, where Plaintiffs allege they are suffering ongoing injuries as a 

result of Defendants’ failure to enforce compliance with, and Defendants’ agents’ failure to 

comply with policies related to providing communication access to deaf individuals, despite 

decades-old legal requirements, and despite prior lawsuits and settlement agreements requiring 

the same. Am. Comp. ¶¶ 168-79 (alleging ongoing injury), ¶¶ 9, 28, 227, 266, 277 (discussing 

history of statutes), ¶¶ 1-8 (discussing persistence of noncompliance in the face of prior lawsuits 

and settlements). Plaintiffs’ injuries here, thus, are “capable of being redressed through 

injunctive relief.” McLaughlin, 500 U.S. at 51.  

II. Plaintiffs Satisfy the Article III Standing Inquiry. 
 
As the Court in McLaughlin continued after rejecting the county-defendants’ argument 

that Lyons controlled, “[a]t the core of the standing doctrine is the requirement that a plaintiff 
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‘allege personal injury fairly traceable to the defendant's allegedly unlawful conduct and likely to 

be redressed by the requested relief.’” Id. (citing Allen v. Wright, 468 U.S. 737, 751 (1984), 

Valley Forge Christian College v. Americans United for Separation of Church and State, 

Inc., 454 U.S. 464, 472 (1982)). See Mot., at 4 (“a plaintiff must establish that he or she has 

suffered an injury in fact which is fairly traceable to the defendant’s actions and that the injury can be 

redressed by a favorable decision” (citing Chapman v. Pier I Imports (U.S.) Inc., 631 F.3d 939, 946 

(9th Cir. 2011)). In this case, Plaintiffs have alleged ongoing injuries in fact, that are traceable to 

Defendants’ conduct, and which would be redressed by granting the injunction Plaintiffs seek. 

A. Injury in Fact. 
 
As discussed in Section I, supra, Plaintiffs allege both a past and an ongoing injury: their 

reasonable fear of being in or around Denver and Jefferson Counties resulting from their 

knowledge that Defendants do not enforce compliance with, and that Defendants’ agents 

routinely do not comply with Defendants’ policies related to providing effective communication 

to deaf individuals. Regardless of whether those fears ever come to fruition, they are reasonable 

due to—and were created by—Defendants’ conduct, including their repeated failure to comply 

with decades-old legal requirements and settlement agreements, demonstrating Defendants’ 

knowledge of those legal requirements. Am. Comp. ¶¶ 9, 28, 227, 266, 277 (discussing history of 

statutes), ¶¶ 1-8 (discussing persistence of noncompliance in the face of prior lawsuits and 

settlements). That harm continues to injure Plaintiffs today. Am. Comp. ¶¶ 168-79 (alleging 

ongoing injury). 

Although unreasonable apprehensions do not give rise to standing to seek injunctive 

relief, Plaintiffs’ apprehensions in this case are hardly unreasonable. Lyons, 461 U.S. at 107, n.8 

(“The reasonableness of Lyons’ fear is dependent upon the likelihood of a recurrence of the 

allegedly unlawful conduct. It is the reality of the threat of repeated injury that is relevant to the 
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standing inquiry, not the plaintiff's subjective apprehensions.” (Emphasis in original)). As the 

United States Supreme Court elucidated in Friends of the Earth, Inc. v. Laidlaw Environmental 

Services (TOC), Inc.: 

Los Angeles v. Lyons . . . does not weigh against standing in this case. 
In Lyons, we held that a plaintiff lacked standing to seek an injunction against the 
enforcement of a police chokehold policy because he could not credibly allege 
that he faced a realistic threat from the policy. 461 U.S., at 107, n. 7, 103 S.Ct. 
1660. In the footnote from Lyons cited by the dissent, we noted that “[t]he 
reasonableness of Lyons’ fear is dependent upon the likelihood of a recurrence of 
the allegedly unlawful conduct,” and that his “subjective apprehensions” that such 
a recurrence would even take place were not enough to support standing. Id., at 
108, n. 8, 103 S.Ct. 1660. Here, in contrast, it is undisputed that Laidlaw’s 
unlawful conduct—discharging pollutants in excess of permit limits—was 
occurring at the time the complaint was filed. Under Lyons, then, the only 
“subjective” issue here is “[t]he reasonableness of [the] fear” that led the affiants 
to respond to that concededly ongoing conduct by refraining from use of the 
North Tyger River and surrounding areas. Unlike the dissent, post, at 714, we see 
nothing “improbable” about the proposition that a company’s continuous and 
pervasive illegal discharges of pollutants into a river would cause nearby residents 
to curtail their recreational use of that waterway and would subject them to other 
economic and aesthetic harms. The proposition is entirely reasonable, the District 
Court found it was true in this case, and that is enough for injury in fact. 

 
528 U.S. 167, 184-85 (2000). 

 
 In Lyons, the Los Angeles Police Department (“LAPD”) officers’ use of the chokeholds 

about which Mr. Lyons complained were done in compliance with an express LAPD policy 

authorizing them, but in this case, the unlawful conduct about which Plaintiffs complain is 

Defendants’ failure to enforce their policies, and Defendants’ agents’ failure to abide by 

Defendants’ policies related to ensuring effective communication for deaf individuals. Compare 

Lyons, 461 U.S. at 105-08 (discussing policy permitting choke holds when provoked) with Am. 

Comp. ¶¶ 167, 171-76, 178-79 (alleging failure to adequately train on, enforce and comply with 

policies about communication with deaf individuals). As the Court in Lyons discussed at length, 

the chokeholds at issue were authorized when provoked by unlawful conduct during law 
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enforcement contact. 461 U.S. at 105-08. Here, in stark contrast, important interactions with law 

enforcement for which effective communication is required occur in innumerable situations, 

including those without any provocation whatsoever, as in the case of victims of crimes, parties 

not at fault for motor vehicle accidents, and other unanticipated emergency situations. Moreover, 

Defendants are under a decades-old affirmative legal obligation to “furnish appropriate auxiliary 

aids and services” to Plaintiffs, and to give Plaintiffs’ requests for sign language interpreters 

“primary consideration[.]” See 28 C.F.R. § 35.160(b)(1)-(2). In this case, Plaintiffs repeatedly 

requested sign language interpreters and other auxiliary aids and services, and those requests 

were refused, ignored or denied.2 Am. Comp. ¶¶ 52, 59, 62-63, 79-84, 88-90, 92-96, 102, 104-

05, 111, 115, 121-22, 139-41, 162-64.  

In addition to the need for provocation from Mr. Lyons in order to trigger another use of 

the chokeholds at issue, the LAPD had ceased using those holds in most situations, rendering Mr. 

Lyons’ fear that he would be again subject to the same procedure highly unlikely. Lyons, 461 

U.S. at 101 (“on May 12, 1982, the Board of Police Commissioners imposed a six-month 

moratorium on the use of the carotid-artery chokehold except under circumstances where deadly 

force is authorized”), 106-07 (Mr. Lyons “would again [have to] have an encounter with the 

police and that either he would illegally resist arrest or detention or the officers would disobey 

                                                           
2 Although Ms. Jordan acknowledges that she was provided with an individual who claimed to be 
a sign language interpreter late one night, Am. Comp. ¶¶ 117-120, Ms. Jordan also alleges that 
the provision of that interpreter was untimely, occurring long after her arrest, booking, medical 
questioning, etc., rendering it ineffective. See 28 C.F.R. § 35.160(b)(2) (“In order to be effective, 
auxiliary aids and services must be provided in accessible formats, in a timely manner, and in 
such a way as to protect the privacy and independence of the individual with a disability.”). 
Furthermore, the importance of the type of communication at issue matters in determining when 
and if to provide a qualified sign language interpreter. Ibid. The events for which Ms. Jordan 
absolutely needed a qualified sign language interpreter had already occurred. Although the 
arrival of a sign language interpreter many hours later may have been helpful, it was too late for 
much of what Ms. Jordan needed a sign language interpreter to do. This again violates both the 
regulations implementing Title II of the ADA and policies put in place by Defendants. 
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their instructions and again render him unconscious without any provocation.”). In contrast, in 

this case, Plaintiffs allege that Defendants have engaged in the same type of discrimination in the 

past resulting in prior lawsuits, which were settled with commitments to enact and comply with 

improved policies, but that Defendants are not following or enforcing those policies and, instead, 

are still engaging in the same failure to provide deaf individuals with effective communication. 

Am. Comp. ¶¶ 1-7, 167, 171-76, 178-79. Also in contrast to Lyons, which did not have a pre-

existing statute (with a plethora of regulatory and interpretive guidance from the DOJ readily 

available online) forbidding the holds at issue, the legal requirement (with regulatory and 

interpretive guidance) that Defendants not discriminate against deaf individuals has existed for 

decades, as the ADA was passed in 1990 and Section 504 was passed in 1973. See Am. Comp. 

¶¶ 9, 28, 227, 266, 277. See also 28 C.F.R. pt. 35, App. A (“As noted in the preamble to the 1991 

title II regulation, and reaffirmed here: ‘The public entity shall honor the choice [of the 

individual with a disability] unless it can demonstrate that another effective means of 

communication exists or that use of the means chosen would not be required under § 35.164.’” 

(Alteration in original)). 

 At this stage of the litigation, there has been no evidence that Defendants have changed 

or strengthened the enforcement of their policies or that Plaintiffs’ allegations that Defendants’ 

agents routinely fail to abide by those policies are incorrect. Moreover, the instant Plaintiffs 

allege that their injuries are ongoing: they are currently and they remain reasonably fearful of 

being in or around Denver and Jefferson Counties due to their knowledge that Defendants’ 

agents regularly do not follow Defendants’ policies regarding providing effective communication 

to deaf individuals, and that Defendants do not enforce those policies to ensure that deaf 

individuals receive effective communication. That is, Plaintiffs are presently dissuaded from 
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being in or near Denver and Jefferson Counties due to Defendants’ actions and inactions. See 

Sierra Club v. PacifiCorp, No. 07-CV-42-J, 2009 WL 10690777, at *5 (D. Wyo. Aug. 24, 2009) 

(analyzing Article III standing in granting “Plaintiffs’ Motion for Partial Summary Judgment to 

Establish Plaintiffs’ Standing”). Cf. 42 U.S.C. § 12188(a)(1) (ADA Title III provision stating that 

“[n]othing in this section shall require a person with a disability to engage in a futile gesture if 

such person has actual notice that a person or organization covered by this subchapter does not 

intend to comply with its provisions.”), Pickern v. Holiday Quality Foods Inc., 293 F.3d 1133, 

1136-38 (9th Cir. 2002) (discussing jurisprudential and legislative history of “futile gesture” 

language in Title III, and concluding “[s]o long as the discriminatory conditions continue, and so 

long as a plaintiff is aware of them and remains deterred, the injury under the ADA continues.”). 

As the Supreme Court explained in Friends of the Earth: 

We have held that environmental plaintiffs adequately allege injury in fact when 
they aver that they use the affected area and are persons “for whom the aesthetic 
and recreational values of the area will be lessened” by the challenged 
activity. Sierra Club v. Morton, 405 U.S. 727, 735, 92 S.Ct. 1361, 31 L.Ed.2d 636 
(1972). See also Defenders of Wildlife, 504 U.S., at 562–563, 112 S.Ct. 2130 (“Of 
course, the desire to use or observe an animal species, even for purely esthetic 
purposes, is undeniably a cognizable interest for purposes of standing.”). 
 
Our decision in Lujan v. National Wildlife Federation, 497 U.S. 871, 110 S.Ct. 
3177, 111 L.Ed.2d 695 (1990), is not to the contrary. . . . We held that the plaintiff 
could not survive the summary judgment motion merely by offering “averments 
which state only that one of [the organization's] members uses unspecified 
portions of an immense tract of territory, on some portions of which mining 
activity has occurred or probably will occur by virtue of the governmental 
action.” 497 U.S., at 889, 110 S.Ct. 3177. 
 
In contrast, the affidavits and testimony presented by FOE in this case assert that 
Laidlaw’s discharges, and the affiant members’ reasonable concerns about the 
effects of those discharges, directly affected those affiants’ recreational, aesthetic, 
and economic interests.  
 

528 U.S. at 183-84. In this case, Plaintiffs have alleged ongoing injuries, and have 

provided an ample basis for crediting their ongoing apprehensions as reasonable. Thus, 
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unlike the plaintiffs in Lyons and progeny, the instant Plaintiffs need not establish a “real 

and immediate threat” of future injury because their injuries are ongoing. Ibid.; 

McLaughlin, 500 U.S. at 51. 

B. Plaintiffs’ Injuries are Traceable to Defendants’ Allegedly Unlawful Conduct. 
 

Plaintiffs’ reasonable fear of being in or around Denver and Jefferson Counties is 

clearly traceable to the unlawful conduct Plaintiffs allege Defendants engaged in. See 

Am. Comp. ¶¶ 188-219, 244-49, 251-52, 257-58, 260-61, 267-73, 289-90, 292-95. 

Plaintiffs allege that Defendants have policies in place that require that deaf individuals 

be provided with effective communication, but that those policies are not followed or 

enforced. Am. Comp. ¶¶ 2, 5, 6, 167, 171-76, 178-79. See also Mot. pp. 5-6 

(acknowledging “existence of Defendants’ anti-discrimination and ADA policies”). 

Those policies, the lack of enforcement of those policies, and the lack of compliance with 

those policies, which form the heart of Plaintiffs’ ongoing injuries, are all plainly 

traceable to Defendants’ ongoing unlawful conduct. 

C. The injunction Plaintiffs Seek Would Redress Plaintiffs’ Ongoing Injury. 
 

As discussed in Sections II.A. and II.B., supra, Plaintiffs’ ongoing injury is a 

direct and proximate result of Defendants’ failure, decades after the legal requirements 

were put into place and years after numerous prior lawsuits and settlements requiring 

policies to comply with those legal requirements, to provide deaf individuals with 

effective communication. Defendants’ repeated failure to comply with those requirements 

in light of that history has created Plaintiffs’ reasonable fear of being in or around Denver 

and Jefferson Counties. Because of Defendants’ historical conduct, the only way to 

ensure that Defendants do, in fact, provide effective communication in the future, thereby 
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allaying Plaintiffs’ reasonable fears, is an order of this Court. Defendants’ conduct, both 

historically and currently, illustrates that without an Order requiring Defendants to 

comply with the law, Defendants will continue to fail to comply with or enforce their 

policies requiring compliance with the law, which requires, inter alia, that Defendants 

provide deaf individuals with appropriate auxiliary aids and services necessary to ensure 

effective communication. See 42 U.S.C. § 12132, 28 C.F.R. § 35.160. Accordingly, 

Plaintiffs’ request that this Court order “Defendants to . . . establish and enforce 

compliance with policies, practices and procedures that will ensure that they provide 

individuals who are deaf with communication that is as effective as communication 

provided to hearing individuals in all of their programs, services and activities[,]” should 

be granted. 

WHEREFORE, Plaintiffs respectfully request that this Court deny Defendants’ 

Partial Motion to Dismiss, and determine that Plaintiffs have standing to seek injunctive 

relief. 

 

 

Dated: September 13, 2018  s/ Andrew C. Montoya     
Andrew C. Montoya 
Kevin W. Williams 
Colorado Cross-Disability Coalition Legal Program 
Empire Park 
1385. S Colorado Blvd, Suite 610-A 
Denver, CO 80222 
Telephone: (720) 336-3584 
Facsimile: (720) 420-1390 
E-mail: amontoya@ccdconline.org 
E-mail: kwilliams@ccdconline.org 
 
Attorneys for Plaintiffs       
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CERTIFICATE OF SERVICE 

 I hereby certify that on September 13, 2018, I electronically filed the foregoing document 
with the Clerk of the Court using the CM/ECF system, which will provide electronic service to 
the following: 

Katharine Jensen 
Lauren Schmidt 

katharine.jensen@denvergov.org 
lauren.schmidt@denvergov.org 

 
Rebecca Klymkowsky 

Rachel Bender 
rklymkow@co.jefferson.co.us 

rbender@co.jefferson.co.us 
 

 
 
  

       
 
        s/ Gabrielle Angelico 
        Gabrielle Angelico   
        Legal Program Assistant 
        Colorado Cross-Disability Coalition 
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