
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:15-cv-00236-REB-MEH 
 
THE CIVIL RIGHTS EDUCATION AND ENFORCEMENT CENTER, on behalf of its 
members, and MARGARET DENNY, on behalf of herself and a proposed class of 
similarly situated persons, 
 

Plaintiffs,  
 
v.  
 
SAGE HOSPITALITY RESOURCES LLC, SAGE OXFORD, INC., WALTER ISENBERG 
and JOHN DOES 1-5, 
 

Defendants.  
 

 
PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION TO STAY ENTRY OF A 
SCHEDULING ORDER, INITIAL DISCLOSURES, AND DISCOVERY PENDING 

RULING ON DEFENDANT’S FULLY DISPOSITIVE RULE 12 MOTION TO DISMISS 
(DKT. NO. 25, FILED MARCH 31, 2015) 

 

 
 Plaintiffs, the Civil Rights Education and Enforcement Center and Margaret 

Denny, by and through counsel, submit the following Plaintiffs’ Response to Defendant’s 

Motion to Stay Entry of a Scheduling Order, Initial Disclosures, and Discovery Pending 

Ruling on Defendant’s Fully Dispositive Rule 12 Motion to Dismiss [Dkt. No. 25, filed 

March 31, 2015] and in support thereof state as follows: 

INTRODUCTION 

Based on an investigation that revealed numerous and common violations of the 

Americans with Disabilities Act at hotels that Defendant Sage Hospitality Resources 

LLC (“SHR”) – according to its own website – manages or owns, Plaintiffs have brought 
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a putative class action seeking an injunction requiring SHR to comply with this important 

civil rights law. Relying, however, on nothing more than conclusory statements about 

jurisdiction and the burdens inherent to all litigation, SHR seeks a total stay of all 

discovery until the resolution of its motion to dismiss.  

As has been fully described in Plaintiffs’ response to that motion [Dkt. No. 31, 

filed April 16, 2015], their case withstands dismissal. Further, after Defendant SHR filed 

its motion to dismiss and this motion to stay, Plaintiffs filed a First Amended Class 

Action Complaint [Dkt. No. 29, filed April 14, 2015 (“FAC”)]. The FAC adds additional 

parties,1 at least one of which – Sage Oxford, Inc. – indisputably manages The Oxford 

Hotel in Denver, one of the hotels named in the complaint. Thus, even assuming 

arguendo that Defendant SHR’s motion to dismiss were granted with respect to it, and 

even further assuming that the Court credited Defendant SHR’s premature class 

certification arguments, this case would continue with respect to Sage Oxford and the 

Oxford Hotel.  

At the scheduling conference on April 7, 2015, the Court preliminarily granted in 

part and denied in part Defendant SHR’s motion to stay and permitted Plaintiffs to serve 

four requests for production regarding jurisdictional issues (which Plaintiffs have done) 

[Dkt. No. 28, filed Apr. 7, 2015]. Plaintiffs submit this response in anticipation of this 

issue arising again and in light of their new filings described above. 

                                                 
1  The FAC adds as defendants Sage Oxford, Inc., Walter Isenberg, and five John Doe 

owner, lessor, lessee, and/or operator defendants.  FAC ¶¶ 15-26. 
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The bottom line with regard to the issue of discovery is that, until the motion to 

dismiss is decided, Defendant SHR is required to demonstrate good cause to stay 

discovery and, as fully explained herein, it has not done so. Accordingly, discovery in 

this important civil rights class action should proceed against all Defendants. 

STANDARD OF REVIEW 

“The Federal Rules of Civil Procedure do not provide for the stay of proceedings 

while a motion to dismiss is pending.” Sutton v. Everest Nat’l Ins. Co., No. 07-cv-00425-

WYD-BNB, 2007 WL 1395309, 2007 U.S. Dist. LEXIS 34075, at *1 (D. Colo. May 9, 

2007). The Rules do permit a court, upon a showing of good cause, to “issue an order 

to protect a party or person from annoyance, embarrassment, oppression, or undue 

burden or expense.” Fed. R. Civ. P. 26(c)(1). “The party who seeks a stay of discovery 

has the burden of demonstrating good cause, and ‘cannot sustain that burden by 

offering simply conclusory statements.’” Pandaw Am., Inc. v. Pandaw Cruises India Pvt. 

Ltd., No. 10-cv-02593-WJM-KLM, 2012 WL 14255, 2012 U.S. Dist. LEXIS 704, at *1 (D. 

Colo. Jan. 4, 2012) (citation omitted). “[S]tays of the normal proceedings of a court 

matter should be the exception rather than the rule.” Christou v. Beatport, LLC, No. 10-

cv-02912-CMA-KMT, 2011 WL 650377, 2011 U.S. Dist. LEXIS 19055, at *1 (D. Colo. 

Feb. 10, 2011). Thus, “a stay of all discovery is generally disfavored in this District.” 

Wason Ranch Corp. v. Hecla Mining Co., No. 07-cv-00267-EWN-MEH, 2007 WL 

1655362, 2007 U.S. Dist. LEXIS 41174, at *1 (D. Colo. June 6, 2007) (citation omitted); 

accord Sutton, 2007 WL 1395309, at *2 (“It generally is the policy in this district not to 

stay discovery pending a ruling on a motion to dismiss.”). 
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To satisfy its burden in seeking a stay, Defendant must establish that the balance 

of the following factors tips in its favor: (1) Plaintiffs’ interests in proceeding 

expeditiously and the potential prejudice to them of a delay; (2) the burden on the 

Defendant to proceed with discovery; (3) the convenience to the court; (4) the interests 

of persons not parties to the civil litigation; and (5) the public interest. String Cheese 

Incident, LLC v. Stylus Shows, Inc., No. 1:02-cv-01934-LTB-PA, 2006 WL 894955, 2006 

U.S. Dist. LEXIS 97388, at *2 (D. Colo. Mar. 30, 2006) (citation omitted). 

ARGUMENT 

I. In Line with the General Policy in this District, a Stay of Discovery Is Not 
Warranted While Defendant SHR’s Motion to Dismiss Is Pending.  

 
In line with the general policy in this district, a stay of discovery is not warranted 

while Defendant SHR’s motion to dismiss is pending here. See Sutton, 2007 WL 

1395309, at *2. Instead, because the balance of the five String Cheese Incident factors 

weighs heavily in Plaintiffs’ favor, they should be permitted to proceed with the normal 

course of discovery. 

A. Plaintiffs’ Interests in Proceeding Militate Against a Stay. 

 “[T]he right to proceed in court should not be denied except under the most 

extreme circumstances.” Commodity Futures Trading Comm’n v. Chilcott Portfolio 

Mgmt., Inc., 713 F.2d 1477, 1484 (10th Cir. 1983) (citation and internal quotation marks 

omitted). Due to the nature of the federal judicial system, there are often lengthy delays 

between the filing of a motion to dismiss and a court ruling on it. See Sutton, 2007 WL 

1395309, at *2 (“The average time from the filing of a dispositive motion to its 

determination in this district in 2006 was 7.5 months.”); Ex. 1, United States District 
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Courts – National Judicial Caseload Profile, page 79 (documenting same statistic in 

2014 as 6.3 months).2 “Consequently, staying the case while the defendants' motion to 

dismiss is pending could substantially delay the ultimate resolution of the matter, with 

injurious consequences.” Sutton, 2007 WL 1395309, at *2. In addition, as another court 

in this district has noted: 

[M]otions to dismiss are denied more often than they result in the 
termination of a case. Consequently, without presuming to forecast the 
district judge's ruling on the motion to dismiss, it is more likely than not 
from a statistical point of view that a delay pending a ruling on the motion 
to dismiss would prove unnecessary. 
 

City of Aurora, Colo. v. PS Sys., Inc., No. 07-cv-02371-WYD-BNB, 2008 WL 149998, 

2008 U.S. Dist. LEXIS 5944, at *2 (D. Colo. Jan. 14, 2008). Finally, “[i]n the litigation 

context, delay is not only of practical concern, as it results in a decrease in evidentiary 

quality and witness availability, but also of social concern, as it is cost prohibitive and 

threatens the credibility of the justice system.’” Id. (citation omitted). 

Plainly, this is not one of the “extreme circumstances” warranting a stay. 

Commodity Futures Trading Comm’n, 713 F.2d at 1484. In addition to the inherent 

prejudice caused by delay, Plaintiffs allege that they have been and will continue to be 

discriminated against by Defendants until the resolution of this case. The particular type 

of discrimination alleged, discrimination on the basis of disability in hotel transportation 

services, implicates not only exactly the type of conduct that the ADA was enacted to 

                                                 
2  These statistics are published at the United States Courts’ website: 

http://www.uscourts.gov/uscourts/Statistics/FederalCourtManagementStatistics/2014/district-fcms-
profiles-september-2014.pdf#page=79; see also 
http://www.uscourts.gov/uscourts/Statistics/FederalCourtManagementStatistics/2014/explanation-of-
selected-terms-september-2014.pdf (defining essential terms used in the reports).  
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redress, but also individuals’ fundamental, constitutional right to travel. See 42 U.S.C. § 

12101(a)(3) (finding that “discrimination against individuals with disabilities persists in 

such critical areas as . . . transportation”); see, e.g., Attorney Gen. of New York v. Soto-

Lopez, 476 U.S. 898, 901 (1986) (“[F]reedom to travel throughout the United States has 

long been recognized as a basic right under the Constitution.” (citations and internal 

quotation marks omitted, alteration in original)). That Plaintiffs seek to bring this case on 

behalf of a class of individuals who use wheelchairs amplifies their strong interest in, 

and the prejudice that would be avoided by, denying a stay here. 

Defendant SHR’s argument that Plaintiffs will not be prejudiced by a stay 

because they intended to file an amended complaint, see Def.’s Mot. ¶ 18, is illogical 

and should not be credited. If anything, Plaintiffs’ FAC and the briefing thus far on 

Defendant SHR’s motion to dismiss demonstrate the acute need for discovery in this 

case. While Defendant SHR alleges that it does not own or operate the hotels in this 

case, at least some of its own documents appear out of date or inaccurate, see Pls’. 

Resp. to Mot. to Dismiss [Dkt. No. 31] 5-6, and several public documents indicate 

otherwise and indicate that the additional defendants named in the FAC are also 

owners, lessors, lessees, and/or operators, see FAC ¶¶ 10-26. In light of these 

discrepancies, discovery, not a dismissal or a stay, is warranted. 

B. Defendant SHR Has Not Established that its Interests in Delay Weigh 
in Favor of a Stay. 

 
“Defendants always are burdened when they are sued, whether the case 

ultimately is dismissed; summary judgment is granted; the case is settled; or a trial 

occurs. That is a consequence of our judicial system and the rules of civil procedure.” 
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Chavez v. Young Am. Ins. Co., No. 06–cv–02419–PSF–BNB, 2007 WL 683973, 2007 

U.S. Dist. LEXIS 15054, at *2 (D. Colo. Mar. 2, 2007). That is also why the party 

seeking a stay bears “the burden of demonstrating good cause,” which it must meet, not 

with “conclusory statements,” but with “particular and specific demonstration of fact.” 

Pandaw, 2012 WL 14255, at *1 (citations and internal quotation marks omitted); see 

also Landis v. N. Am. Co., 299 U.S. 248, 255 (1936) (“[T]he suppliant for a stay must 

make out a clear case of hardship or inequity in being required to go forward, if there is 

even a fair possibility that the stay for which he prays will work damage to some one 

[sic] else.”).  

Defendant SHR has attempted to meet this burden by arguing that, because it is 

allegedly not a proper party, any discovery “presents an undue burden” and might prove 

unnecessary or duplicative if Plaintiffs’ complaint is amended or its own motion to 

dismiss granted in part. Def.’s Mot. ¶¶ 14, 19-21. These are precisely the types of 

“conclusory statements” that “cannot sustain [Defendant’s] burden.” Pandaw, 2012 WL 

14255, at *1. These are also precisely the types of burdens placed on any defendant 

who is sued. Chavez, 2007 WL 683973, at *2. Such statements reveal “no special 

burden on the defendant in this case” militating in favor of a stay. Id. Defendant SHR 

additionally contends that class discovery is inappropriate because it will eventually 

prevail on its argument that this case should be limited to two hotels. Def.’s Mot. ¶¶ 16-

17. But this is itself an argument as to the merits and as to class certification in 

particular—and therefore one that is properly considered only after discovery.  
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In sum, Defendant SHR seeks to bring this civil rights putative class action to a 

grinding halt based on what amounts to “a run-of-the-mill motion to dismiss.” Chavez, 

2007 WL 683973, at *3. And as more fully explained in Plaintiffs’ FAC and Response to 

Defendant’s Motion to Dismiss [Dkt. Nos. 29, 31], and especially in light of the factual 

discrepancies described there and above, “it is not obvious . . . that [the motion to 

dismiss] necessarily will be granted.” Sutton, 2007 WL 1395309, at *2. The pendency of 

the motion to dismiss does not disturb this district’s general policy against staying 

discovery. Chavez, 2007 WL 683973, at *3. Further, as also described more fully in 

Plaintiffs’ FAC and Response to Defendant’s Motion to Dismiss [Dkt. Nos. 29, 31] , it is 

quite likely that at least some parts of Plaintiffs’ case – and attendant discovery 

obligations – will remain. It is also clear, even before discovery, that even if Defendant 

SHR is not a proper defendant, it is clearly affiliated with proper defendants. This means 

that discovery obligations, quite likely by some of the same corporate representatives 

and counsel, will properly proceed regardless of the outcome of the motion to dismiss. 

These factors, too, counsel against a stay. See Christou, 2011 WL 650377, at *3 

(denying stay where some defendants and some claims would remain even after 

resolution of motions to dismiss); Wason Ranch Corp., 2007 WL 1655362, at *2 

(denying stay where “the Court d[id] not believe that a favorable ruling for Defendants 

on the pending Motions to Dismiss will resolve this case in such a manner that would 

support a stay of discovery until that time”); Sutton, 2007 WL 1395309, at *2 (denying 

stay where “[t]he dispute between these parties will proceed” in some way regardless of 

outcome of motion to dismiss, which did not seem poised to succeed). 
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Defendant SHR’s cases are not to the contrary. Absent from its motion, of 

course, are any of the bevy of cases from this district articulating the general policy 

against stays. Instead, Defendant offers only one case from this district, which in turn 

imposed only a 30-day stay. See String Cheese Incident, 2006 WL 894955, at *2. The 

remainder of Defendant’s citations are to broad exhortations of courts’ power and 

jurisdictional limitations. See Def.’s Mot. ¶¶ 5-11. As a preliminary matter, these are 

precisely the types of “conclusory statements” that fail to identify any “special burden on 

the defendant in this case.” Pandaw, 2012 WL 14255, at *1; Chavez, 2007 WL 683973, 

at *2. But more specifically, as described in Plaintiffs’ Response to the Motion to 

Dismiss [Dkt. No. 31], this case is not susceptible to resolution under Rule 12(b)(1) for 

lack of subject matter jurisdiction, because “the jurisdictional question is intertwined with 

the merits of the case.” Wheeler v. Hurdman, 825 F.2d 257, 259 & n.5 (10th Cir. 1987); 

see Pls.’ Resp. to Mot. to Dismiss [Dkt. No. 31] 6-7. Just as Defendant SHR’s reasoning 

as to jurisdiction does not support dismissal, that reasoning does not support a stay. 

C. The Court’s Interest Favors Allowing the Matter to Proceed as 
Expeditiously as Possible. 
 

This Court has an interest in allowing this case to proceed as expeditiously as 

possible.  

The deadlines established by the district judge could not be met if cases 
routinely are stayed while motions to dismiss are pending . . . . [T]he more 
general interests of controlling the court’s docket and the fair and speedy 
administration of justice require that the Motion to Stay be denied. 
 

Chavez, 2007 WL 683973, at *3. Importantly, in Chavez, Magistrate Judge Boland 

denied an unopposed motion for stay, based largely on the court’s interest in moving 
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the case forward. Id. “Entry of a stay may cause significant delay of the resolution of this 

matter, which in turn makes the Court’s docket less predictable and less manageable.” 

Pandaw, 2012 WL 14255, at *2. 

Where, as here, “the District Judge discourages litigation strategy or conduct that 

results in delaying the progress of litigation,” a stay is not warranted. Id. (citing Judge 

Martinez’s Practice Standards); see REB Civ. Practice Standard II.F-G (“strongly 

discourag[ing]” motions for continuances and for extensions of time). In addition, 

Defendant SHR’s one case from this district counsels against “an indefinite stay of all 

discovery.” String Cheese Incident, 2006 WL 894955, at *2. This Court’s interests in 

cultivating a manageable, predictable, and efficient docket thus counsel against a stay 

and the delay that would attend it here. 

D. The Interests of Third Parties and the Public Weigh Against a Stay. 

Defendant SHR has not identified any interests of third parties or the public to 

support its stay request. As Defendant SHR bears the burden of showing that a stay is 

warranted, this factor lends no support. Ultimately, the only interests served by issuing a 

stay are those of Defendant SHR, and even then, the only likely advantage is delay. 

On the other hand, there exists “a strong interest held by the public in general 

regarding the prompt and efficient handling of all litigation.” Arocho v. Nafzinger, No. 

07–cv–02603–REB–KLM, 2008 WL 5101701, 2008 U.S. Dist. LEXIS 95534, at *1 (D. 

Colo. Dec. 1, 2008); accord Sutton, 2007 WL 1395309, at *2 (documenting the “social 

concern” of delay in litigation). Where, as here, “considerations of fairness and 

timeliness will not be advanced by imposition of a stay . . . this factor weighs against 
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entry of a stay.” Pandaw, 2012 WL 14255, at *2. Importantly, this case is a civil rights 

putative class action. If this class is certified, many members of the public will be 

members of it, and their rights will be affected (and, if Plaintiffs prevail, vindicated) by 

the disposition of this case. This fact also weighs against a stay. 

In sum, all five String Cheese Incident factors weigh against issuing a stay here. 

Defendant has not met its burden in justifying a complete stay of all further proceedings. 

The Motion to Stay should be denied in its entirety. 

II. In the Alternative, this Court Should Adhere to the Narrow, Partial Stay that 
Permits Some Discovery to Proceed. 

 
Should this Court credit Defendant SHR’s minimal arguments in support of a 

stay, discovery should nevertheless not be completely halted. Instead, discovery should 

proceed relevant to all Defendants, including those named in Plaintiffs’ FAC, regarding 

their management and/or ownership interest(s) in covered hotels. See, e.g., Sizova v. 

Nat Inst. of Standards & Tech., 282 F.3d 1320, 1326 (10th Cir. 2002) (citations and 

internal quotation marks omitted) (“When a defendant moves to dismiss for lack of 

jurisdiction, either party should be allowed discovery on the factual issues raised by that 

motion. . . . . [A] refusal to grant discovery constitutes an abuse of discretion if the denial 

results in prejudice to a litigant . . ."). The Court has already authorized four requests for 

production [Dkt. No. 28, filed April 7, 2015], and Plaintiffs have propounded that 

discovery. That discovery pertains to all Defendants and will provide the parties 

sufficient information to determine whether each Defendant is an owner, lessor, lessee, 

and/or operator of covered hotels. Therefore, to the extent this discovery is contested, 
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Plaintiffs request, in the alternative to denying a stay entirely, that the Court order their 

existing discovery to proceed. 

CONCLUSION 

For the reasons set forth herein, then, Plaintiffs respectfully ask this Court to 

deny Defendant SHR’s Motion to Stay its entirety or, in the alternative, to adhere to the 

narrow, partial stay permitting some discovery to proceed. 

Dated this 23rd day of April, 2015.  

      Respectfully Submitted,  

/s/ Sarah M. Morris 
________________________________ 

      Timothy P. Fox 
      Sarah M. Morris 

Civil Rights Education and Enforcement Center 
104 Broadway, Suite 400 
Denver, CO 80203 
Phone: (303) 757-7901 
Fax: (303) 595-9705 
tfox@creeclaw.org 
smorris@creeclaw.org  
 
Bill Lann Lee 
Julie Wilensky 
Joshua Davidson 
Lewis, Feinberg, Lee & Jackson, P.C. 
476 9th Street 
Oakland, CA 94612 
(510) 839-6824 
blee@lewisfeinberg.com 
jwilensky@lewisfeinberg.com  
jdavidson@lewisfeinberg.com  
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Julia Campins 
Campins Benham-Baker, LLP 
8 California Street, #703 
San Francisco, CA 94111 
(415) 373-5333 
julia@cbbllp.com  
 
Kevin W. Williams 
Colorado Cross-Disability Coalition 
655 Broadway, #775 
Denver, CO 80203 
(303) 839-1775 
kwilliams@ccdconline.org  
 
Counsel for Plaintiffs and Proposed Class
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CERTIFICATE OF SERVICE 
 

I hereby certify that on April 23, 2015, I electronically filed the foregoing with the 
Clerk of Court using the CM/ECF system, which will send notification of this filing to the 
following: 
 
Steve A. Miller 
Kevin S. Simon 
Scott C. Fanning 
Fisher & Phillips LLP 
10 South Wacker Drive 
Suite 3450 
Chicago, IL 60606 
Telephone: (312) 346-8061 
Facsimile: (312) 346-3179 
smiller@laborlawyers.com  
ksimon@laborlawyers.com  
sfanning@laborlawyers.com  
 
Counsel for Defendant Sage Hospitality Resources 
     
 
       s/ Marissa McGarry 
             
       Marissa McGarry, Paralegal  
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