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No. 12-1453 

 
 

APPELLANTS’ RESPONSE TO DEFENDANT MORREALE HOTELS, 
LLC’S NOTICE OF BANKRUPTCY AND AUTOMATIC STAY 

 

 Plaintiffs-Appellants (“Disabled Patrons”) submit their Response to 

Defendant Morreale, LLC’s Notice of Bankruptcy and Automatic Stay (“Notice”) 

(filed December 19, 2012).  For the reasons explained below, this Court should not 

stay proceedings with respect to Defendant Sketch Restaurant, LLC d/b/a El 

Diablo (“Sketch”). 

BACKGROUND 

TIMOTHY P. FOX,       
JON JAIME LEWIS,       
JULIE REISKIN, and      
COLORADO CROSS-DISABILITY COALITION, 

a Colorado Non-profit Corporation, 
 
Plaintiffs-Appellants,    

   
v.  
MORREALE HOTELS, LLC, a Colorado limited 

liability company, and   
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a 

Colorado limited liability company,   
 

Defendants-Appellees.  
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Disabled Patrons brought this lawsuit against two defendants, Morreale 

Hotels, LLC (“Morreale”) and Sketch Restaurants, LLC d/b/a El Diablo 

(“Sketch”).  Morreale owns the building in which the restaurant, El Diablo, is 

located.  (Morreale’s Answer to Supp. and Third Am. Compl. 4 ¶ 22, filed October 

13, 2011, docket number 130.)  Sketch operates the El Diablo Restaurant.  

(Sketch’s Answer to Supp. and Third Am. Compl. 4 ¶ 22, filed October 13, 2011, 

docket number 131.)  Morreale leases the restaurant space to Sketch.  (Morreale 

Answer 4 ¶ 22; Sketch Answer 4 ¶ 22.)  El Diablo is a restaurant, or “public 

accommodation” under the ADA.  42 U.S.C. § 121881(7)(B) (Scheduling Order § 

4(b), entered April 20, 2011, docket number 20.) 

Disabled Patrons’ claims are for injunctive relief only and not for monetary 

damages.  (Supp. and Third Am. Compl., Claim for Relief 22-26 ¶¶ 190-222; 

Prayer for Relief 26 ¶¶ 1-4, filed September 29, 2011, docket number 126.) 

Morreale has filed for Chapter 11 bankruptcy protection; Sketch has not.  As 

set forth in this Response, there is no reason why this Court should stay 

proceedings with respect to Sketch. 

ARGUMENT 

I. Defendants Morreale and Sketch are each liable for non-compliance 
 with ADA requirements. 
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 Disabled Patrons bring this lawsuit pursuant to Title III of the Americans 

with Disabilities Act (“ADA”), 42 U.S.C. § 12181 et seq.  Title III authorizes 

lawsuits against “any person who owns, leases (or leases to), or operates a place of 

public accommodation” who discriminates against an individual with a disability 

“in the full and equal enjoyment of its goods, services, facilities, privileges, or 

accommodations.”  42 U.S.C. § 12182(a).  As set forth above, Defendant Morreale 

is the owner/lessor and Sketch is the operator/lessee of El Diablo, a restaurant 

which is a public accommodation.  The Title III implementing regulations further 

explain the relationship of landlords and tenants with respect to liability under the 

ADA: 

Landlord and tenant responsibilities. Both the landlord who owns the 
building that houses a place of public accommodation and the tenant 
who owns or operates the place of public accommodation are public 
accommodations subject to the requirements of this part.  As between 
the parties, allocation of responsibility for complying with the 
obligations of this part may be determined by lease or other contract.   

 
28 C.F.R. § 36.201(b).  The Title III regulations are entitled to significant 

deference.  Colorado Cross-Disability Coalition v. Hermanson Limited Family 

Partnership I, 264 F.3d 999, 1004 n.6 (“The Supreme Court has given significant 

deference to the DOJ's Title III regulations.  See Bragdon v. Abbott, 524 U.S. 624, 

646, 118 S.Ct. 2196, 141 L.Ed.2d 540 (1998) (noting with approval ‘the 

administrative guidance issued by the Justice Department to implement the public 
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accommodation provisions of Title III of the ADA.  As the agency directed by 

Congress to issue implementing regulations, see 42 U.S.C. § 12186(b), to render 

technical assistance explaining the responsibilities of covered individuals and 

institutions, § 12206(c), and to enforce Title III in court, § 12188(b), the 

Department’s views are entitled to deference.’) (citing Chevron v. Natural Res. 

Defense Council, Inc., 467 U.S. 837, 844, 104 S.Ct. 2778, 81 L.Ed.2d 694 

(1984))”.  

 As the Ninth Circuit Court of Appeals observed in Botosan v. Paul McNally 

Realty, 216 F.3d 827 (9th Cir. 2000), 

Both the landlord and the tenant are public accommodations and have 
full responsibility for complying with all ADA title III requirements 
applicable to that place of public accommodation.  The title III 
regulation permits the landlord and the tenant to allocate 
responsibility, in the lease, for complying with particular provisions of 
the regulation.  However, any allocation made in a lease or other 
contract is only effective as between the parties, and both landlord and 
tenant remain fully liable for compliance with all provisions of the 
ADA relating to that place of public accommodation.   
 

Botosan, 216 F.3d at 833 (quoting Department of Justice, Technical Assistance 

Manual on the American with Disabilities Act Covering Public Accommodations 

and Commercial Facilities § III-1.2000 (1994)). 

 Morreale and Sketch are jointly and severally liable for compliance with the 

ADA’s public accommodations alterations requirements.  
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II. The automatic stay requirement of 11 U.S.C. § 362 does not apply  to 
causes of action against solvent co-defendants of the debtor. 
 
 Defendants’ Notice requests that this Court stay all proceedings in this case 

against both Defendants Morreale and Sketch.  Defendants provide no explanation 

for why Sketch should receive protection under the bankruptcy statute.  The Tenth 

Circuit Court of Appeals has adopted a general rule prohibiting co-defendants from 

taking advantage of the automatic stay provisions.  

The language of the statute extends stay proceedings only to actions ‘against 
the debtor.’  There is nothing in the statute which purports to extend the stay 
to causes of action against solvent co-defendants of the debtor.  The 
language of the statute reflects the legislative purposes behind the automatic 
stay. This is to permit the debtor to organize his or her affairs without 
creditor harassment and to allow orderly resolution of all claims. 
 

Fortier v. Dona Anna Plaza Partners, 747 F.2d 1324, 1330 (10th Cir. 1984) 

(internal citations omitted).  As this Court explained in Fortier: 

It would make no sense to extend the automatic stay protections to solvent 
co-defendants.  They don’t need it, and at the same time it would work a 
hardship on plaintiffs, by giving an unwarranted immunity from suit to 
solvent co-defendants. Extending the stay to protect solvent co-defendants 
would not advance either of the purposes underlying the automatic stay.  
 

Id.  “Accordingly, we join the other circuit courts in concluding that 11 U.S.C. § 

362 stays litigation only against the debtor, and affords no protection to solvent co-

defendants.”  Id. (citing Williford v. Armstrong World Indus., Inc., 715 F.2d 124, 

126-27 (4th Cir.1983); Wedgeworth v. Fibreboard Corp., 706 F.2d 541, 544 (5th 
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Cir.1983); Austin v. Unarco Indus., Inc., 705 F.2d 1, 4-5 (1st Cir.1983), cert. 

denied, 463 U.S. 1247 (1983); Pitts v. Unarco Indus., Inc., 698 F.2d 313, 313 (7th 

Cir.1983); Lynch v. Johns-Manville Sales Corp., 710 F.2d 1194, 1197 (6th 

Cir.1983)).1  See also Oklahoma Federated Gold and Numismatics, Inc. v. 

Blodgett, 24 F.3d 136, 141 (10th Cir. 1994) (“While § 362 extends the stay 

provisions of the Bankruptcy Code to the ‘debtor’, the rule followed by this circuit 

and the general rule in other circuits is that the stay provision does not extend to 

solvent codefendants of the debtor.”) (citing In re Metal Ctr., Inc., 31 B.R. 458, 

462 (Bankr. D. Conn.1983) (automatic stay does not apply where codefendant is 

independently liable from debtor) (emphasis added)).2    

                                                           
 
 1 All circuit courts of appeals that have addressed the issue apply the 
same general rule.  See also Queenie, Ltd. v. Nygard In’l, 321 F.3d 282, 287 (2d 
Cir. 2003) (“[A] suit against a codefendant is not automatically stayed by the 
debtor’s bankruptcy filing.”); Maritime Elec. Co., Inc. v. United Jersey Bank, 959 
F.2d 1194, 1205 (3d Cir. 1991) (“the automatic stay is not available to non-
bankrupt co-defendants of a debtor even if they are in a similar legal or factual 
nexus with the debtor”); Am. Prairie Const. Co. v. Hoich, 560 F.3d 780, 789 (8th 
Cir. 2009) (“our court was persuaded that the stay required by section 362 should 
extend only to claims against the debtor, and that the stay is not available to 
nonbankrupt codefendants, even if they are in a similar legal or factual nexus with 
the debtor”) (internal quotations and citations omitted); United States v. Dos 
Cabezas Corp., 995 F.2d 1486, 1491 (9th Cir. 1993) (“Ordinarily . . . the automatic 
stay does not extend to actions against parties other than the debtor[.]”) 
 
 2 This Court noted there may be a narrow exception that could apply in 
“unusual circumstances.”  Oklahoma Federated Gold and Numismatics, 24 F.3d at 
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CONCLUSION 

For the foregoing reasons, this Court has no reason to stay proceedings 

against Defendant Sketch and should not, therefore, stay proceedings against that 

Defendant. 

  

                                                                                                                                                                                           
141.  Sketch has offered no reason why it should be entitled to the protections of 
the stay.  Co-parties having no evidence that they would be entitled to the 
exception to the rule will not be permitted protection by the stay.  Flying J Inc. v. 
Comdata Network, Inc., 322 F. App’x 610, 617 (10th Cir. 2009). 
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Dated:  January 2, 2013   Respectfully submitted, 

 
  /s/ Kevin W. Williams      
Colorado Cross-Disability Coalition 
Legal Program 
655 Broadway, Suite 775 
Denver, CO 80203 
Telephone: (303) 839-1775 
E-mail: kwilliams@ccdconline.org 
 

 
  /s/ Andrew C. Montoya      
Colorado Cross-Disability Coalition 
Legal Program 
655 Broadway, Suite 775 
Denver, CO 80203 
Telephone: (303) 839-1775 
E-mail: amontoya@ccdconline.org 

  

mailto:kwilliams@ccdconline.org
mailto:amontoya@ccdconline.org
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I hereby certify that all required privacy redactions have been made pursuant 
to 10th Cir. R. 25.5. 

 
 I hereby certify the foregoing has been scanned for viruses with ESET 
Endpoint Antivirus version 5.0.2126.0 and is free from viruses. 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on January 2, 2012, I electronically filed the foregoing 

document with the Circuit Clerk using the CM/ECF system which will provide 
electronic service upon the following: 
 

Philip L. Gordon 
Daniel M. Combs 
pgordon@littler.com 
dcombs@littler.com 

 
/s/ Briana McCarten 
Briana McCarten 
CCDC Legal Program Assistant 

 


