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Defendants/ Appellees Morreale Hotels, LLC ("Morreale Hotels"), and 

Sketch Restaurant, LLC d/b/a El Diablo ("El Diablo" or "Appellee"), through their 

undersigned counsel, respectfully submit this Brief in reply to the Response To 

Motion To Dismiss Appeal, filed on behalf of Plaintiffs/Appellants Timothy P. 

Fox, Jon Jaime Lewis ("Lewis"), Julie Reiskin, and Colorado Cross-Disability 

Coalition (collectively, "Appellants").1 In connection therewith, El Diablo states as 

follows.2 

I. SUMMARY OF EL DIABLO'S POSITION 

Appellants have failed to demonstrate that the District Court's Order from 

1 In their Response and for the first time in the nearly two-year history of this 
litigation, Appellants refer to themselves as the "Disabled Parties" in a transparent 
effort to use their disabled status to gain sympathy for their position. Appellees use 
the term "Appellants," not "Disabled Parties," because the plea for sympathy is 
vacuous. Appellants are all members and/or employees of the disability rights 
organization that also is an appellant and whose litigation resources far exceed 
those of Morreale Hotels and El Diablo, one of whom has been forced to file for 
bankruptcy at least in part because of Appellants' scorched earth litigation tactics. 
2 On Friday, December I4, 2012, Morreale Hotels filed a voluntary petition in 
bankruptcy under Chapter II of the United States Bankruptcy Code. 
Contemporaneously with the filing of this Brief, Morreale Hotels has filed its 
Notice Of Bankruptcy And Automatic Stay in this Court. Accordingly, although 
Morreale Hotels is named in the caption of this Brief, this Brief is filed only on 
behalf of El Diablo. El Diablo has timely filed this Brief to avoid prejudicing its 
right to reply and because this Court has not yet had the opportunity to address 
whether the appeal should be stayed in its entirety in light of Morreale Hotels' 
Chapter 11 filing to avoid piecemeal litigation. By filing this Brief, El Diablo does 
not waive and, to the contrary reserves, its position that this appeal should be 
stayed as to both Appellees until Morreale Hotels has been discharged from 
bankruptcy. 
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which they appeal is, in fact, appealable. Their assertion that the Order constitutes 

the express denial of a request for injunctive relief turns wholly on their 

manufactured label for the motion which is the subject of the District Court's 

Order. This Court's controlling authority, cited by Appellants themselves, 

establishes that the underlying motion's label, and the District Court's reiteration 

of that label in the caption of its Order, are not controlling. Furthermore, the 

undisputed facts demonstrate that the District Court's Order does nothing more 

than instruct the parties to wait until relevant building code issues with the City 

and County of Denver (the "City") are resolved before further briefing the timing 

and scope of the injunctive relief which the District Court already has granted 

Appellants. Such a "wait-and-see" order is not appealable as a denial of an express 

request for injunctive relief. 

For similar reasons, Appellants have failed to establish any of the three 

elements which are preconditions to demonstrating that the District Court's Order 

has the practical effect of denying an injunction. For these reasons, and as 

explained more fully below, this Court lacks jurisdiction over the instant appeal, 

and Appellees' Motion To Dismiss should be granted without El Diablo being 

forced to incur the expense of briefing this appeal on the merits. 
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II. REPLY TO APPELLANTS' STATEMENT OF FACTS AND 
PROCEDURAL HISTORY 

In their "Statement Of Facts And Procedural History," Appellants admit, as 

they must, the critical fact that defeats this Court's jurisdiction over this Appeal.3 

More specifically, Appellants admit that the District Court already has granted 

them injunctive relief in its Order Granting Injunctive Relief, dated March 5, 2012 

(docket number 142). Consequently, and as demonstrated below, the District 

Court's Order Granting Defendants' Motion For Extension Of Time To Submit 

New Remedial Plan And Denying Plaintiffs ' Motion Requesting Entry Of Final 

Permanent Injunction And Final Judgment, dated October 1 0, 2012 (the "1 011 0112 

District Court Order") (docket number 159), which is the subject of the instant 

appeal and which did not in any way deny the injunctive relief previously granted, 

necessarily is a non-appealable interlocutory order. 

III. LAW AND ARGUMENT 

A. The 10/10/12 District Court Order Is Not An Appealable Denial Of An 
Express Request For Injunctive Relief Under 28 U.S.C. § 1292(a)(1). 

1. The 10/1 0112 District Court Order Is Not An Appealable Denial Of 
Injunctive Relief Under This Court's Precedent. 

According to Appellants, the 10110/12 District Court Order must be an order 

denying an express request for an injunction because Appellants labeled the motion 

3El Diablo does not admit to any of Appellants' facts by not responding to them in 
this Reply Brief and specifically reserves all objections and responses to 
Appellants' "Statement of Facts And Procedural History." 
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which the Order denied as a "Motion Requesting Entry Of Final Permanent 

Injunction And Final Judgment" and because the caption of the District Court's 

Order states that it is denying the "Motion Requesting Entry Of Final Permanent 

Injunction And Final Judgment." (Appellants' Response To Motion To Dismiss 

Appeal dated 12112/2012 ("Resp."), docket number 01018966804, at 14.) 

Appellants' own authority soundly rejects the type of gamesmanship that 

Appellants seek to advance here. In Forest Guardians v. Babbitt, 174 F.3d 1178, 

1185 n.ll (1Oth Cir. 1998), Appellants' principal authority (see Resp. at 14-15 ), 

this Court instructed that "[t]he labels of the plaintiff and the district court cannot 

be dispositive of whether an injunction has been requested or denied." /d.; see also 

Pimentel & Sons Guitar Makers, Inc. v. Pimentel, 477 F.3d 1151, 1153 (1Oth Cir. 

2007) ("courts of appeals insist on looking beyond the captions and vocabulary 

attached to district court orders to determine the actual, practical effect of an order 

before exercising appellate jurisdiction under§ 1292(a)(l)"). 

Looking at the undisputed substance of the 10/ 10/ 12 District Court Order, 

rather than its label, compels the conclusion that the Order is not appealable. It is 

undisputed that the District Court granted injunctive relief to Appellants by its 

Order dated March 5, 2012. It also is undisputed that the 10110/12 District Court 

Order did not in any way reverse or modify the Court's prior award of injunctive 

relief. Rather, the 10/10/12 District Court Order only deferred the precise 
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formulation of the injunctive relief previously granted by the District Court until 

the factual circumstances relevant to the formulation of the injunction are 

sufficiently settled to permit the District Court to fashion an injunction. See 

Pimentel & Sons, 4 77 F .3d at 1154 (dismissing appeal of order that merely 

interpreted or clarified, but did not modify, a previously issued injunction). 

Appellants in their Response effectively concede this point by describing 

their "Motion Requesting Entry Of Final Permanent Injunction And Final 

Judgment," despite its label referencing a "final permanent" injunction, as a motion 

seeking only "interim relief" (Resp. at 15 n.3 (emphasis supplied)), i.e., requiring 

that Appellees maintain "an accessible table on the street level" and "start[] the 

preparation now to submit applications for permits when the issues with the City 

are resolved." (id. ), which Appellants incorrectly claim is a needed temporary "fix" 

while the existential building code issues with the City are being resolved. In other 

words, the 1 0/1 0112 District Court Order, by Appellants' own admission, did not 

address a request for a "final permanent injunction," and merely deferred 

formulation of the injunctive relief which the District Court previously granted 

pending the resolution of the building code issues with the City. 

When viewed for what it is, this appeal demonstrates exactly why 

Appellees' Motion To Dismiss should be granted. Were this Court to exercise 

jurisdiction over this appeal, Appellants would have at least two and possibly three 
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appeals related to injunctive relief: the first, of the 10110112 District Court Order 

deferring a ruling on Appellants' requested "interim relief'; the second, of any 

requested "interim relief' that the District Court might subsequently grant only in 

part; and the third, of the District Court's final judgment embodying its final 

injunction. Permitting such piecemeal appellate litigation would seriously 

undermine Congress' intention to limit this Court's appellate jurisdiction over 

interlocutory orders. See Southern Ute Indian Tribe v. Leavitt, 564 F .3d 1198, 1208 

(1Oth Cir. 2009) (stating that "the general congressional policy against piecemeal 

review will preclude interlocutory appeal.") 

2. Appellants' Reliance On Forest Guardians Is Misplaced. 

Appellants' exclusive reliance on Forest Guardians, 174 F.3d at 1182 (see 

Resp. at 13-15), as support for the first prong of their jurisdictional argument is 

fundamentally misplaced. Forest Guardians involved an appeal from a district 

court order refusing to compel the Secretary of Interior to comply with certain 

provisions of the Endangered Species Act. !d. at 1182. This Court held that it had 

jurisdiction over the appeal because the district court had expressly denied 

appellants' motion seeking injunctive relief. /d. at 1185. Here, by contrast, the 

undisputed facts establish that the district court has granted injunctive relief to 

Appellants and their instant appeal is nothing but quibbling over the timing and 

form of the injunctive relief that already has been granted. 
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Moreover, Appellants have failed to distinguish the precedent which 

controls this Court's ruling on the instant Motion, Southern Ute, 564 F.3d 1198. In 

that case, like here, the district court had previously granted the request by the 

Southern Ute Indian Tribe (the "Tribe") for injunctive relief, but the Tribe 

appealed from a subsequent order concerning the timing and form of the injunctive 

relief that had been previously granted. !d. at 1207. Like Appellants here, the Tribe 

in Southern Ute was dissatisfied with the amount of time it was taking to formulate 

injunctive relief. Id. This Court emphasized that "dissatisfaction cannot transform 

the Second Order into [an appealable] one granting express injunctive relief." !d. 

Similarly, Appellants' dissatisfaction with the District Court's sensible decision to 

wait until critical building code issues with the City are resolved before fashioning 

an injunction does not convert the 10/10112 District Court Order into an appealable 

order denying injunctive relief. 

In a failed effort to turn Southern Ute to their favor, Appellants cite a snippet 

of a quotation in Southern Ute taken from a decision by the Seventh Circuit Court 

of Appeals. (Resp. at 15 n.l.) That quotation in full reads as follows and fully 

supports El Diablo's position here: 

Neither is the instruction to "proceed with all deliberate 
speed" in calculating the sums owed [appealable]. This is 
just a preliminary step toward a judgment. Although it 
may be characterized as an order to do something, it is no 
more an "injunction" than is an order to turn over papers 
in discovery or submit to a physical examination. Only 
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orders awarding relief on the merits, or effectively 
foreclosing some element of relief, may be appealed as 
injunctions. 

Mercer v. Magnant, 40 F .3d 893, 896 (7th Cir. 1994) (quoted in part in Southern 

Ute, 564 F .3d at 1207). Similarly, the 10/ I 0/12 District Court Order instructing the 

parties to wait until all building code issues with the City are resolved before 

submitting further briefing on the timing and form of the previously granted 

injunctive relief does not equate with an express denial of an injunction because 

that order does not deny relief on the merits and does not effectively foreclose any 

element of relief on the merits. The 10/10/ 12 District Court Order merely defers a 

ruling on the merits. 

B. This Court Lacks Jurisdiction Under The Three-Pronged "Practical 
Effect" Test Set Forth In Carson v. American Brands, Inc., 450 U.S. 79 
(1981 ). 

Dismissal of this appeal also is proper because Appellants have not 

demonstrated any of the three conditions precedent to establishing appellate 

jurisdiction over an interlocutory order pursuant to the "practical effect" strand of 

analysis under Carson. (See Resp. at 16- 18.) 

1. The 1 0/10/ 12 District Court Order Did Not Have The Practical Effect 
Of Denying Injunctive Relief. 

Appellants misapply Carson by arguing that the I 0/10/12 District Court 

Order has the practical effect of denying injunctive relief because the District 

Court did not set a fixed date by which El Diablo must be "accessible." (Resp. at 
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16-17 .) The District Court previously granted injunctive relief to Appellants and, 

as set forth above, did not reconsider that ruling in the 1 Oil 0112 District Court 

Order. Notwithstanding Appellants' dissatisfaction with the delay caused by the 

10/1 0112 District Court Order, the Order cannot reasonably be interpreted as 

having the practical effect of denying the injunctive relief previously granted to 

Appellants. (See Order Granting Injunctive Relief dated 3/5/2012, docket number 

142.) 

The case law on which Appellants rely is both legally and factually 

inapposite. (Resp. at 17 (citing Rolo v. Gen. Dev., 949 F .2d 695 (3d Cir. 1991 ); 

Cedar Coal Co. v. United Mine Workers of America, 560 F.2d 1153 (4th Cir. 

1976); Johnson & Johnson, Inc. v. Wallace A. Erickson & Co., 627 F.2d 57 (7th 

Cir. 1980); and Lockyer v. Mirant Corp., 398 F.3d 1098 (9th Cir. 2005).) Both 

Rolo and Cedar Coal involved the inapplicable factual situation in which the 

respective courts did not issue a ruling on a motion for preliminary injunction, 

which is treated "as equivalent to the denial of a preliminary injunction and [is] 

appealable." Rolo, 949 F.2d at 703 (quoting 11 C. Wright & A. Miller Federal 

Practice and Procedure § 2962 at 614 (1973) ); Cedar Coal, 560 F .2d at 1161-62 

(finding that an indefinite continuance of ruling on a motion for preliminary 

injunction "amounted to the refusing of an injunction"). Moreover, unlike 

Appellants in the instant case, the appellants in Rolo proffered "competent 

10 

Appellate Case: 12-1453     Document: 01018971394     Date Filed: 12/19/2012     Page: 10     



Appellate Case: 12-1453     Document: 01018971394     Date Filed: 12/19/2012     Page: 11     

evidence, by way of sworn affidavits," showing that denial of the preliminary 

injunction would impose serious, perhaps irreparable consequences on them. Rolo, 

949 F.2d at 703. 

Appellants' reliance on Johnson & Johnson and Lockyer also is misplaced. 

(See Resp. at 17 .) Neither Johnson & Johnson, 627 F.2d at 58- 59, nor Lockyer, 

398 F.3d at 1100, concerned appeals of orders even arguably having the practical 

effect of granting or denying an injunction. Rather, those cases involved appeals of 

stays of proceedings. Johnson & Johnson, 627 F.2d at 58- 59; Lockyer, 398 F.3d at 

II 00. Specifically, the district court in Johnson & Johnson granted a motion to 

compel patent reissue hearings, which had the effect of staying judicial 

proceedings. Johnson & Johnson, 627 F.2d at 58- 59. The district court order in 

Lockyer granted a motion for stay of proceedings based on a party's pending 

bankruptcy suit. Lockyer, 398 F.3d at 1101- 02. The appellate courts in Johnson & 

Johnson, 627 F.2d at 62, and Lockyer, 398 F.3d at IIOI- 02, applied the so-called 

Cohen doctrine to find that the courts' respective stays were appealable collateral 

(not interlocutory) orders.4 Johnson & Johnson and Lockyer are wholly inapposite 

4 The Cohen doctrine takes its name from Cohen v. Beneficial Industrial Loan 
Corp., 337 U.S. 541 (1949), and concerns whether a stay of proceedings is an 
appealable collateral order. "To be included among 'the small class of decisions 
excepted from the final-judgment rule by Cohen,' an order 'must [1] conclusively 
determine the disputed question, [2] resolve an important issue completely separate 
from the merits of the action, and [3] be effectively unreviewable on appeal from a 
final judgment."' Lockyer, 398 F.3d at 1103 (quoting Coopers & Lybrand v. 

1 1 
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and provide no support for Appellants' position. 

2. Appellants Have Not Demonstrated A Threat Of Serious Or 
Irreparable Harm. 

Appellants fail to demonstrate that the 10/ 10/12 District Court Order causes 

them to suffer serious or irreparable harm. See Carson, 450 U.S. at 84; Southern 

Ute, 564 F.3d at 1208. Appellants first complain that they would be harmed in the 

event the City were to permanently close El Diablo, as such an action could moot 

Appellants' claims. (Resp. at 17.) Appellants' argument is illogical; if El Diablo 

must close because the building code issues with the City cannot be resolved, 

Appellants' alleged harm, i.e., the presence of two small and allegedly inaccessible 

seating areas in El Diablo, would be eliminated. 

Appellants' argument also relies on the unsupported - and false - premise 

that absent appellate review, they "will be unable to patronize a restaurant that is 

otherwise open to the public." (Resp. at 17.) The evidence cited in the Motion (see 

Motion at 2), which Appellants do not dispute in their Response, demonstrates that 

this assertion is false. The undisputed evidence establishes that customers who use 

wheelchairs, including Appellant Lewis, have enjoyed meals at El Diablo without 

any problem, and continue to do so while Appellees work to resolve the building 

Livesay, 437 U.S. 463, 468 (1978)). The Cohen doctrine does not even arguably 
apply to the instant appeal, as the District Court did not stay proceedings. 

12 
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code issues with the City.5 (See Defendants' Memorandum In Opposition To 

Plaintiffs' Motion For Entry Of A Permanent Injunction dated 11 /28/11, docket 

number 138, at 5; Deposition Of Jon Jaime Lewis dated 9/26/2011, docket number 

138-2, at 104:8- 11, 116:14-20; Declaration Of Jesse Morreale dated 11/28/201 I, 

docket number 138-1, at ~15.) 

Furthermore, Appellants admit by their silence, as they must, that they have 

not moved for a preliminary injunction or other temporary injunctive relief during 

the entire course of this litigation. (See Motion at 15- 16.) Such failure undermines 

the purported urgency of Appellants' appeal, and indeed is fatal to their claim of 

imminent irreparable injury. See, e.g., Hutchinson v. Pfeil, 105 F.3d 566, 570 (1Oth 

Cir. 1997); United States v. Wade, 713 F .2d 49, 53 (3d Cir. 1983 ). 

s Moreover, Appellants' posttion in their Motion Requesting Entry Of Final 
Permanent Injunction And Final Judgment, dated I 0/9112 (docket 157), at 5-6, and 
reiterated in their Response at 15 n.3, that maintaining "an accessible table on the 
street level" would satisfy their accessibility concerns while the building code 
issues are resolved effectively concedes that El Diablo's street-level space 
currently is accessible from Appellants' perspective. El Diablo provides more than 
one accessible table at street level (Motion to Dismiss Appeal at 2), and El Diablo's 
seating policy gives wheelchair users priority seating at those tables (Exhibit 1 to 
Declaration of Jesse Morreale, dated 5/13/11, docket number 29-1 ). Consistent 
with their unreasonable litigation positions throughout this case, Appellants 
previously attacked this priority seating policy as discriminatory because the policy 
allegedly "singles out customers who use wheelchairs for separate segregated 
treatment." Yet, Appellants have asked the District Court to order El Diablo to do 
exactly that by requiring the restaurant to set aside a street-level table for 
wheelchair users only. (Motion Requesting Entry Of Final Permanent Injunction 
And Final Judgment dated 10/9112, docket 157, at 5- 6; Resp. at 15 n.3). 

13 
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3. Appellants Have Not Shown That The 1 Oil 011 2 District Court Order 
Requires Immediate Appeal. 

Appellants have failed to show the third and final necessary element of the 

"practical effect" test under Carson, i.e., that the 10110/12 District Court Order is 

"a directive which can be challenged effectively only through immediate appeal." 

Southern Ute, 564 F.3d at 1208. The 10110112 District Court Order did not 

compromise the previous ruling that Appellants are entitled to injunctive relief. 

That is, the District Court merely has deferred entering the exact form of injunctive 

relief previously awarded Appellants. (1 0/1 011 2 District Court Order at 1.) Just as 

Appellees may obtain effective review of the District Court 's orders granting 

summary judgment and injunctive relief to Appellants, so too may Appellants 

ultimately obtain effective review of the final relief deferred by the 10110112 

District Court Order after the District Court fashions injunctive relief, and once the 

District Court enters final judgment. See Hutchinson, 105 F .3d at 571 (holding that 

appellants could challenge a district court order after the case was final). This 

Court's lack of jurisdiction over the instant interlocutory appeal does not foreclose 

Appellants' remedies. 

IV. CONCLUSION 

For the foregoing reasons, and for the reasons stated in Appellees' Motion 

To Dismiss, this Court should enter an Order dismissing the appeal for lack of 

jurisdiction. Appellees respectfully request that this Court dismiss the appeal for 

14 
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lack of jurisdiction before considering the appeal on its merits. 

Respectfully submitted this 19th day of December, 2 
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Circuit using the CMIECF system, which will automatically send email 

notification of such filing to the following attorneys of record: 

Kevin W. Williams, Esq. 
Andrew C. Montoya, Esq. 
Colorado Cross-Disability Coalition Legal Program 
655 Broadway, Suite 775 
Denver, CO 80203 

Email: kwilliams@ccdconline.org 
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