
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Case No.  10-cv-03135-RPM-MJW 

TIMOTHY P. FOX, 
JON JAIME LEWIS, 
JULIE REISKIN, and 
COLORADO CROSS-DISABILITY COALITION, Colorado non-profit corporation 

Plaintiff, 

v. 

MORREALE HOTELS, LLC, a Colorado Limited Liability Company, and SKETCH 
RESTAURANT, LLC d/b/a EL DIABLO, a Colorado Limited Liability Company, 

Defendant. 

 
DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE AND SUPPLEMENTAL 

RESPONSE TO NOTICE OF CLOSING OF EL DIABLO RESTAURANT 
 

 
 Defendants Morreale Hotels, LLC, and Sketch Restaurant, LLC d/b/a El Diablo (jointly 

“defendants”), through their undersigned counsel, respectfully submit this Memorandum in reply 

to Plaintiffs’ Response To Defendants’ Notice Of Closing Of El Diablo Restaurant By City And 

County Of Denver (“Response,” Doc. No. 152) and Supplemental Response To Defendants’ 

Notice Of Closing Of El Diablo Restaurant By City And County Of Denver (“Supplemental 

Response,” Doc. No. 153). 

A. El Diablo’s Closing Has Substantially Damaged Defendants And Materially 
Disrupted Their Operations 

In the Response and Supplemental Response, plaintiffs attempt to portray the closing of 

the First Avenue Hotel building (of which El Diablo and Sketch Restaurant, LLC (“Sketch”) 

were casualties) as a short-term event with no significant implications for this case. Indeed, 
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Plaintiffs went so far as to characterize the closure of El Diablo as “a golden opportunity.”  

(Resp. at 4.) Plaintiffs’ misrepresentations are an affront to the people affected by the significant 

collateral damage that resulted from the City’s actions.  El Diablo’s closing materially damaged 

defendants, their employees, suppliers, and neighboring businesses, and will have an on-going 

impact on this case.1 

 During the three weeks that El Diablo was closed as a result of the City’s Orders to 

vacate the First Avenue Hotel building, El Diablo suffered immeasurable losses with regard to its 

reputation, good will, and consumer confidence.2  Declaration of Jesse Morreale, dated August 1, 

2012 (“8/1/12 Morreale Dec.”), attached as Ex. A-1, ¶6.  The restaurant was forced to lay off 

dozens of employees — including servers, bartenders, bussers, hosts, and managers.  Id.  These 

individuals now need to be rehired, if available, and rescheduled.  Also as a result of the closure, 

El Diablo lost tens of thousands of dollars in inventory, which now needs to be replenished.  Id.  

In addition, El Diablo lost hundreds of thousands of dollars in revenues.  Id.  Tens of thousands 

of dollars were spent to contest the City’s actions.  Id.  The financial losses and expenditure of 

fees challenging the City’s actions translated into a material reduction in capital that otherwise 

would be available to address a remedial plan.  Id. ¶¶6, 12. 

 Moreover, although Sketch, which also is located in the First Avenue Hotel building, is 

not the subject of this case, that restaurant has suffered the same types of damage and disruption 

                                                 
1 The Board of Appeals vacated the City’s Notices of Unsafe Structure and Orders to Vacate, and ordered 
that the First Avenue Hotel building comply with a previously-issued work plan on or by October 1, 
2012.  Absent compliance, the First Avenue Hotel building may again be re-closed. 
2 By way of example, media and social media reports caused customers to erroneously believe that the 
closure resulted from health or safety concerns about El Diablo specifically.  Such ambiguous reports and 
false conclusions were a foreseeable consequence of the Orders and Notices posted by the City. 
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as El Diablo because of the City’s improper closure of the First Avenue Hotel building.  Id. ¶¶5–

6.  Defendants, and their principal Jesse Morreale, must now address those damages and that 

disruption in addition to the damages and disruption to El Diablo. 

B. The Next Sixty Days Would Be The Worst Time to Force Defendants To 
 Implement A Remedial Plan   

 Plaintiffs cannot resist the opportunity to exploit El Diablo’s closing for their own 

benefit.3  According to plaintiffs, it is the “perfect time” to force defendants to focus their 

attention on mitigating plaintiffs’ alleged indignation over the raised dining areas in El Diablo 

now that the City and County of Denver’s Community Planning and Development Board of 

Appeals (the “Board of Appeals”) has unanimously determined that the City’s closure of the 

First Avenue Hotel building was unjustified.  Suppl. Resp. at ¶6 (emphasis added).  Nothing 

could be further from the truth; it is the worst and most inopportune time for defendants to be 

forced to address a remedial plan. 

 As an initial matter, plaintiffs improperly conflate the First Avenue Hotel building with 

El Diablo, and in so doing falsely state that the City has required El Diablo to make certain 

changes in the next sixty days.  Id.  Plaintiffs’ improperly assert that defendants “will be making 

other changes in the restaurant to bring it in compliance with building codes.”  Id. (emphasis 

                                                 
3 All available evidence suggests that the City’s closing was instigated, in large part, by plaintiffs 
themselves.  See emails between CCDC and City, attached hereto as Ex. A-2; email from Kelly Leid to 
Carole Brown and Mr. Roach re First Avenue Hotel building, attached hereto as Ex. A-3.  Among other 
things, Mr. Roach volunteered at a meeting on July 11, 2012, that inquiries regarding this lawsuit had put 
the First Avenue Hotel Building “back on [the City’s] radar.”  A series of emails between Mr. Roach and 
CCDC shows that Mr. Roach met with CCDC on the morning of June 6, 2012, to discuss, among other 
things, the remediation plan in this case.  Ex. A-2 at 4.  Related to the discussions, the CCDC sent Mr. 
Roach the Court’s March 5, 2012 Order.  Id. at 3. Mr. Roach found this to be “a very interesting read!”  
Id.  Mr. Roach also advised CCDC that “the building at 101 Broadway is a very great concern for us.”  
Id. at 2 (emphasis supplied).  On June 6, 2012, the morning Mr. Roach met with CCDC, a meeting was 
planned to discuss “unfinished business on outstanding code compliance issues.”  Ex. A-3. 
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added).  This is false.  There is no relationship whatsoever between the closure of the First 

Avenue Hotel building and the raised dining areas in El Diablo, and the City has never discussed 

changing the interior of El Diablo, let alone directed El Diablo to make particular changes.  In 

fact, City itself, through Michael Roach, the City’s Building Official who ordered the building’s 

closure, approved El Diablo’s design, including the raised dining areas, as compliant with 

applicable laws.  11/23/11 Declaration of Jesse Morreale (“11/23/11 Morreale Dec.,” Doc. No. 

138-1) ¶7. 

Furthermore, the Board of Appeals has given Morreale Hotels, LLC, a short window of 

sixty days within which to resolve the Building Code issues upon which Mr. Roach relied to 

wrongfully declare the First Avenue Hotel building unsafe.  Mr. Morreale anticipates that 

compliance efforts will take up a substantial portion of his working hours in the next sixty days. 

8/1/12 Morreale Dec. ¶9.  It is imperative that defendants focus their efforts during that sixty-day 

period on trying to recover from the substantial damage and disruption caused by the City’s 

improper closure and on addressing pre-existing issues that the Board of Appeals determined 

should be resolved if El Diablo is to remain open.  If these issues are not resolved in the next 

sixty days, there remains a distinct possibility that the First Avenue Hotel building will again 

close.  As a practical matter, plaintiffs’ lawsuit would then be rendered moot. 

The Court should not issue new requirements that would create new building code issues 

during the compliance period; such additional requirements would be counterproductive.  During 

the compliance period defendants must focus their efforts on existing unresolved Building Code 

issues. 
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C. Plaintiffs’ Assertion That Now Is “The Perfect Time” To Issue Plaintiffs’ 
Preferred Remedial Plan Is Factually Unsupported 

 Plaintiffs’ request that this Court put even more pressure on defendants and their 

principal during a time of crisis for their business by forcing them to engage an architect and a 

structural engineer, design additional access to the raised dining areas in El Diablo, and 

prosecute a permit application, in addition to working to resolve complex and completely 

unrelated issues involving the First Avenue Hotel building and restoring their business should be 

rejected for an additional reason, i.e., Plaintiffs’ suggestion that the additional burden would be 

negligible is factually unsupported. 

To begin with, plaintiffs lack any personal knowledge about the First Avenue Hotel 

building’s compliance with the building code, the challenges of addressing code compliance for 

a 106-year old building, and/or the steps needed to be taken to comply with the Board of 

Appeals’ order to comply with a previously-issued work plan.  Plaintiffs also have no personal 

knowledge about what choices El Diablo can and should make in the face of an involuntary shut-

down.4 Plaintiffs are purported civil-rights advocates, not restaurant owners.  Their assertions 

that defendants “have no choice but to address the [alleged] building violations immediately” 

(Resp. at 2–3) and that defendants have the ability to apply for a permit to construct a ramp while 

resolving myriad unrelated issues with the City (id. at 2) are not only speculative, but are false.5  

                                                 
4 As stated above, plaintiffs lack even basic knowledge about the effect of the City’s closure and the 
Board of Appeals’ decision vacating the Notices and Orders issued by the City.  Contrary to plaintiffs’ 
assertion (Suppl. Resp. ¶6), the Board of Appeals’ order concerned compliance by the First Avenue Hotel 
building, not El Diablo. 
5 Similarly, Plaintiffs’ assertion that Defendants “failed to comply with other legal requirements,” and that 
“other legal requirements” must be remedied (Pl. Resp. at 6) lack any support.  Plaintiffs do not have 
personal knowledge of such matters.  Plaintiffs’ speculation that Defendants did not comply or have not 
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A request to do new work, unassociated with the necessary issues that remain in need of 

resolution, would only complicate the current issues, and could possibly render fruitless 

defendants’ efforts to resolve the existing issues.   

Lacking any personal knowledge, plaintiffs rest their assertions entirely on statements in 

the Declaration of Michael Roach.  Resp. at 2, 3; Supp. Resp. at ¶5.  This reliance is misplaced 

for three separate and distinct reasons. 

First, Mr. Roach is not an impartial third party, as plaintiffs have attempted to portray 

him.  Although Mr. Roach is Denver’s Building Official for the Agency “who oversees all 

functions of the Agency” (Resp. at 2; Supp. Resp. at ¶5) and is not a litigant in this case, he has 

provided substantial assistance to plaintiffs in their role as adversaries to defendants in the instant 

case.  Mr. Roach met and communicated with plaintiffs’ counsel on several occasions to assist 

them in crafting a declaration in support of their litigation position and to discuss with them 

alleged permitting issues that would cause the City to shut down El Diablo.  See Ex. A-2.  

Mr. Roach also refused to respond to defendants’ counsel, who reached out to him in an attempt 

to discuss Mr. Roach’s Declaration.  Mr. Roach’s willingness to prepare a declaration for the 

plaintiffs while refusing even to return undersigned counsel’s message, as well as his closure of 

El Diablo without any notice to defendants (although he had ample time to provide notice) 

demonstrate his partiality in favor of plaintiffs in this matter.  His lack of neutrality undercuts 

what plaintiffs implicitly characterize as independent, third-party opinions. 

Second, Mr. Roach’s opinions are of questionable reliability at best.  Most obviously, the 

Board of Appeals rejected Mr. Roach’s testimony at the hearing on his closure order and 
                                                                                                                                                             
complied with particular legal requirements is improper and should not be considered in formulating a 
remedial plan. 
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unanimously vacated his Orders to Vacate and Notices of Unsafe Structure.  As another example, 

this Court’s holding that the raised dining areas in El Diablo violate Title III of the ADA is 

diametrically opposed to Mr. Roach’s conclusion as part of his review and approval of 

El Diablo’s interior design that that the raised dining areas comply with all applicable laws and 

could be built.  11/23/11 Morreale Dec. ¶7.  Further, as stated in defendants’ Reply 

Memorandum In Support Of Defendants’ Remedial Plan (Doc. No. 149) and as proven by the 

City’s closure of the First Avenue Hotel building, Mr. Roach’s superficial portrayal of the 

process for obtaining a permit to construct wheelchair ramps as simple is misleading and 

unfounded.  In sum, Mr. Roach’s opinions on which plaintiffs rely are not worthy of credence. 

Third, Mr. Roach’s opinions are overly generic and without substance vis-à-vis 

El Diablo.  Mr. Roach’s Declaration states, for instance, that “[i]t is the practice of the Agency to 

issue any and all permits necessary to allow business owners the ability to perform any 

construction project they desire contingent upon compliance with the Building Code.”  See Resp. 

at 2; Supp. Resp. at ¶5.  Mr. Roach’s statement is so generic that it has no meaning in the context 

of this Title III ADA lawsuit.  Mr. Roach’s statement wholly ignores the specifics of this case 

and, in particular, the steps defendants must take for a permit application even to be considered. 

Similarly, Mr. Roach’s statement that the City supposedly would issue a permit for a 

wheelchair ramp only “contingent upon completion of all unresolved Building Code issues” 

(Declaration of Michael Roach (Doc. No. 148-2) ¶10) in no way supports plaintiff’s assertion 

that “there is no longer an obstacle to Defendants applying for, prosecuting and eventually 
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obtaining a permit for” a wheelchair ramp or ramps.6  Resp. at 3-4; see also Supp. Resp. at ¶5.  

To the contrary, his statement disproves plaintiffs’ argument.  Mr. Roach did not say that the 

City would issue a permit for a wheelchair ramp concurrent with resolution of Building Code 

issues.   

D.  Conclusion 

 Plaintiffs’ attempt to take advantage of El Diablo’s closure should be rejected.  Plaintiffs 

have presented no credible evidence to support their remedial plan, let alone for the proposition 

that the Court should adopt their proposed remedial plan while El Diablo is reopening from a 

sudden and damaging closing, and working to resolve existing Building Code issues.  To the 

contrary, the City’s actions have effectively removed the possibility to execute any remedial plan 

during the next sixty days, and perhaps indefinitely depending on the result of this 60-day period.  

 For the reasons set forth above, the Court thus should disregard Plaintiffs’ Response and 

Supplemental Response and should permit Mr. Morreale to focus his full attention on reopening 

El Diablo and resolving Building Code issues before this Court enters a remedial plan. 

 

 

 

[This space intentionally left blank.] 

                                                 
6 Defendants, through the Declaration of Jesse Morreale, previously identified more than twenty 
“Building Code issues” that City representatives and Mr. Morreale attempted to resolve, but could not, in 
the years before El Diablo opened for business.  6/26/12 Morreale Dec. (Doc. No. 149-1) ¶4. 
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Dated August 3, 2012. 
 

Respectfully submitted, 

s/ Daniel M. Combs 
Philip L. Gordon 
Daniel M. Combs 
LITTLER MENDELSON 
A Professional Corporation 
1900 Sixteenth Street, Suite 800 
Denver, CO  80202.5835 
Telephone:  303.629.6200 
 
ATTORNEYS FOR DEFENDANT 
MORREALE HOTELS, LLC AND 
SKETCH RESTAURANT, LLC 

 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd day of August, 2012 a true and correct copy of the above  
DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE AND SUPPLEMENTAL 
RESPONSE TO NOTICE OF CLOSING OF EL DIABLO RESTURANT was filed and 
served via CM/ECF to the following: 
 

Kevin W. Williams 
Andrew C. Montoya 
Colorado Cross-Disability Coalition 
655 Broadway, Suite 775 
Denver, CO  80203   
  
 
   
 s/Pat Bissonnette  

       Pat Bissonnette 
 
 
 
 
 
Firmwide:113557913.2 067612.1001  
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