
CASE NO. 13-1377

IN THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

COLORADO CROSS-DISABILITY COALITION, ET AL.,

Plaintiffs-Appellees,

v.

ABERCROMBIE & FITCH CO., ET AL.,

Defendants-Appellants.

On Appeal from the United States District Court

for the District of Colorado
Dist. Ct. No. 09-cv-02757
(Hon. Wiley Y. Daniel)

APPELLANTS’ RESPONSE TO APPELLEES’ PETITION FOR
REHEARING AND REHEARING EN BANC

Mark A. Knueve
Michael J. Ball
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
Tel: (614) 464-6387
Fax: (614) 719-4808
maknueve@vorys.com
mjball@vorys.com

Gregory Alan Eurich
Joseph Neguse
Holland & Hart LLP
555 17th Street #3200
P.O. Box 8749
Denver, CO 80201-8748
Tel: (303) 295-8166
Fax: (303) 295-8261
geurich@hollandhart.com
jneguse@hollandhart.com

COUNSEL FOR APPELLANTS ABERCROMBIE & FITCH CO.,
ABERCROMBIE & FITCH STORES, INC., AND J.M. HOLLISTER LLC

Appellate Case: 13-1377     Document: 01019332978     Date Filed: 10/30/2014     Page: 1     



i

Table of Contents

Page

Table of Authorities ........................................................................................................................ ii

I. INTRODUCTION .............................................................................................................. 1

II. STANDARD OF REVIEW ................................................................................................ 3

III. STATEMENT OF THE CASE........................................................................................... 4

IV. ARGUMENT...................................................................................................................... 6

A. REHEARING IS NOT NECESSARY TO SECURE UNIFORMITY OF
THIS COURT’S DECISIONS................................................................................ 6

B. THE PANEL DECISION DOES NOT PRESENT A QUESTION OF
EXCEPTIONAL IMPORTANCE.......................................................................... 8

1. No authoritative decision conflicts with the panel decision’s holding
that it was error for the District Court to require that the porch be
accessible because it is a “space.”............................................................... 8

2. No authoritative decision conflicts with the panel decision that the
District Court erred by imposing liability based on the ‘overarching
aims’ of the ADA...................................................................................... 11

3. The panel decision is supported by numerous authoritative decisions
of other United States Courts of Appeals ................................................. 13

V. CONCLUSION................................................................................................................. 15

CERTIFICATE OF COMPLIANCE WITH FED. R. APP. P. 32(A) .......................................... 16

CERTIFICATE OF DIGITAL SUBMISSION ............................................................................ 17

CERTIFICATE OF SERVICE ..................................................................................................... 18

Appellate Case: 13-1377     Document: 01019332978     Date Filed: 10/30/2014     Page: 2     



ii

Table of Authorities

Page

Cases

Antoninetti v. Chipotle Mexican Grill, Inc., 643 F.3d 1165
(9th Cir. 2010).............................................................................................. 12, 13

Baughman v. Walt Disney World Company, 685 F.3d 1131
(9th Cir. 2012).............................................................................................. 12, 13

Biodiversity Conservation Alliance v. Jiron, 762 F.3d 1036
(10th Cir. 2014).....................................................................................................7

Caruso v. Blockbuster-Sony Music Entm’t Ctr., 193 F.3d 730
(3d Cir. 1999)....................................................................................... 3, 9, 10, 11

Christensen v. Harris Cnty., 529 U.S. 576 (2000) ....................................................7

Christopher v. Smithkline Beecham Corp., 132 S.Ct. 2156 (2012).......................2, 7

Col. Cross-Disability Coal v. Abercrombie & Fitch Co., 835 F.Supp. 2d
1077 (D. Col. 2011) ..............................................................................................4

Colorado Cross-Disability Coalition v. Abercrombie & Fitch Co., 957
F.Supp.2d 1272 (D. Colo. 2013)...........................................................................5

Daubert v. City of Lindsay, No. 1:10-cv-0016, 2011 U.S. Dist. Lexis 99949
(E.D. Cal. 2011) ..................................................................................................15

EEOC v. Abercrombie & Fitch Stores, Inc., 731 F.3d 1106 (10th Cir. 2013),
certiorari granted, 83 U.S.L.W. 3183 (U.S. October 2, 2014)
(No. 14-86)............................................................................................................7

Fortyune v. City of Lomita, --- F.3d ---, 2014 WL 4377467
(9th Cir. Sept. 5, 2014) ............................................................................ 9, 10, 13

Independent Living Resources v. Oregon Arena Corp., 1 F.Supp.2d 1124 (D.
Ore. 1998) ...........................................................................................................14

Lara v. Cinemark USA, Inc., 207 F.3d 783 (5th Cir. 2000) ....................................14

Appellate Case: 13-1377     Document: 01019332978     Date Filed: 10/30/2014     Page: 3     



iii

U.S. v. Hoyts Cinema Corp., 380 F.3d 558 (1st Cir. 2004).....................................13

U.S. v. National Amusements, Inc., 180 F.Supp.2d 251 (D. Mass. 2001) ...............14

United States v. AMC Entertainment, 549 F.3d 760 (9th Cir. 2008).......................14

United States v. Cinemark USA, Inc., 348 F.3d 569 (6th Cir. 2003),
certiorari denied, 542 U.S. 937 (2004) ..............................................................14

White v. Divine Investments, Inc., 286 Fed. Appx. 344 (9th Cir. 2008)..................13

Regulations

28 C.F.R. 36.211(c)....................................................................................................2

28 C.F.R. 36.406(a)(5)(ii) ..........................................................................................2

ADA Standards

1991 ADA Standard 3.5.............................................................................................8

1991 ADA Standard 7.2(2)(iii) ................................................................................12

2010 ADA Standard 206.2.4..................................................................................1, 2

2010 ADA Standard 206.4.1......................................................................... 1, 2, 4, 7

ADAAG 4.1.3(8)(a) ...................................................................................................6

Other Authorities

Fed. R. App. P. 35(a) ........................................................................................ 2, 3, 4

Fed. R. App. P. 40......................................................................................................2

Appellate Case: 13-1377     Document: 01019332978     Date Filed: 10/30/2014     Page: 4     



1

I. INTRODUCTION

The ADA Design Standards define an “entrance” to include “the approach

walk, the vertical access leading to the entrance platform, the entrance platform

itself, [and] vestibule if provided,” and require that 60 percent of public entrances

be accessible. 2010 ADA Standards 206.4.1, 206.2.4. Hollister stores that have a

stepped entrance also have two accessible entrances, meaning that 66.6 percent of

the public entrances are accessible. Slip Op. at 5-6. Despite this compliance with

the Design Standards, the District Court – without holding a trial − granted 

summary judgment in favor of Colorado Cross-Disability Coalition, Anita Hansen

and Julie Farrar (hereinafter, “CCDC”) and ordered Abercrombie to restructure the

stepped entrances at 230 Hollister stores at an estimated cost of $8 to $9 million.

On appeal, the panel decision reversed the District Court’s grant of summary

judgment and remanded the case for further proceedings. It held that the plain

language of the Design Standards is the appropriate measure of ADA liability in

cases that challenge a public accommodation’s design. Slip Op. at 28-29. As

shown below, the panel decision’s holding is supported by the decisions of

numerous other courts, including every circuit court to address the question. See,

infra, pp. 13-15.

CCDC now moves for rehearing and rehearing en banc, but it fails to

demonstrate that rehearing is warranted. Incredibly, neither CCDC nor amicus
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Department of Justice (“DOJ”) discuss or even cite 2010 ADA Standards 206.4.1

and 206.2.4, which are the regulations directly on point here. In fact, the DOJ

makes no mention of the 2010 ADA Standards anywhere in its amicus brief. The

closest the DOJ gets to acknowledging the existence of the 2010 ADA Standards is

a footnote in which it argues that the 1991 ADA Standards apply because Hollister

stores were built between January 26, 1993 and September 15, 2010. This,

however, ignores regulations (discussed by the panel decision at length) that

provide that a public accommodation is deemed to comply with the Design

Standards if it complies with the 2010 ADA Standards. Slip Op. at 25-26; 28

C.F.R. 36.406(a)(5)(ii), 36.211(c). The DOJ’s failure to even mention regulations

that are directly on point (but adverse to its argument) strongly suggests that it is

merely taking a “convenient litigating position” and that there are no extraordinary

circumstances justifying rehearing.1

Moreover, because CCDC fails to cite a single decision of this Court that

conflicts with the panel decision, rehearing is not necessary to secure uniformity of

this Court’s decisions. Although CCDC argues that the panel decision conflicts

with decisions that require deference to the DOJ’s interpretation of the Design

Standards, those decisions are not applicable because the regulations at issue here

1 Christopher v. Smithkline Beecham Corp., 132 S.Ct. 2156, 2166 (2012) (stating that
deference is unwarranted when there is reason to suspect agency’s interpretation “is
nothing more than a convenient litigating position”) (citations omitted).
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are unambiguous and the DOJ’s proffered interpretation is inconsistent with the

plain language of those regulations.

CCDC also fails to demonstrate that this matter presents an issue of

exceptional importance. CCDC argues that the panel decision conflicts with a few

decisions from other circuits, but that argument is misleading. None of the

decisions CCDC cites stands for the proposition that an “entrance” that meets the

Design Standards’ requirements for “entrances” can nonetheless violate the ADA

as a “space.” Likewise, none of the decisions supports CCDC’s proposition that

every “space” in a public accommodation must be accessible absent a specific

exemption. And while the DOJ claims that the panel decision will “rip a gaping

hole into the statutory scheme,” Amicus Brief at 3, the DOJ’s remedy (as stated in

one of the decisions cited by CCDC and the DOJ) is to promulgate a new, clear

regulation after public notice and an opportunity for comment. Caruso v.

Blockbuster-Sony Music Entm’t Ctr., 193 F.3d 730, 737 (3d Cir. 1999).

The panel decision was supported by the case law of other circuits, as well

as traditional principles of due process. There are no exceptional circumstances

justifying the extraordinary remedy of rehearing or rehearing en banc.

II. STANDARD OF REVIEW

Rule 35(a) states in pertinent part that an en banc hearing or rehearing “is

not favored and ordinarily will not be ordered unless: en banc consideration is
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necessary to secure or maintain uniformity of the court’s decisions; or the

proceeding involves a question of exceptional importance.” Fed. R. App. P. 35(a).

A question has “exceptional importance” if it is “an issue on which the panel

decision conflicts with the authoritative decisions of other United States Courts of

Appeals that have addressed the issue.” Fed. R. App. P. 35(b).

III. STATEMENT OF THE CASE

The panel decision sets forth the material facts and there is no need to restate

them. See Slip Op. at 4-9. The critical undisputed facts are: (1) the applicable

Design Standards require that 60 percent of entrances meet the Design Standards’

accessibility requirements; and (2) two of three entrances to Hollister stores that

have stepped entrances (i.e., 66 percent) are accessible. Slip Op. at 5-6; 2010 ADA

Standard 206.4.1.

The District Court – while implicitly acknowledging that the entrances at

Hollister stores comply with the applicable Design Standards – nevertheless

granted summary judgment to CCDC. It cited three bases for its decision, each of

which the panel decision rejected on appeal.

First, the District Court held that Abercrombie violated Title III of the ADA

because, regardless of the fact that Abercrombie complied with the Design

Standards, it violated the “broad statutory requirements” of the ADA. 835 F.Supp.

2d at 1082. In rejecting that argument on appeal, the panel noted Abercrombie’s
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argument that “no court has ever found a Title III violation based on a public

accommodation’s design in the absence of a violation of the 1991 or 2010

Standards.” Slip Op. at 27. While acknowledging that discriminatory “use” of a

properly designed public accommodation could violate the ADA in some

circumstances, the panel found that CCDC’s complaint relates to the design of the

porch, not its use, and that the Design Standards are therefore the “appropriate

measure of ADA liability in this case.” Slip Op. at 27-31.

Second, the District Court held that the entrance was a “space” under the

Design Standards, and because Abercrombie made that space “available to

individuals who do not require wheelchairs for mobility, [it] must comply with

regulations governing circulation paths and accessible routes to accessible spaces.”

957 F.Supp. 2d at 1281. But the panel decision correctly noted that CCDC could

“not point to any standard stating that every ‘space’ shall be an ‘accessible space’”

and that the Design Standards “clearly indicate when something that qualifies as a

‘space’ must be accessible.” Slip Op. at 35. The panel concluded that “it was error

for the district court to require that the porch be accessible because it is simply a

‘space.’” Slip Op. at 36.

Finally, the District Court held that the porch violated the 1991 ADA

Standards for entrances. 957 F.Supp. 2d at 1281. The panel decision reversed that

finding and held that the 1991 ADA Standard has been superseded by the 2010
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ADA Standards and is no longer applicable. Slip Op. at 38-39. The panel also

found that CCDC failed to present any evidence that would support the District

Court’s conclusion on this point in any event. See id.

IV. ARGUMENT

A. REHEARING IS NOT NECESSARY TO SECURE UNIFORMITY
OF THIS COURT’S DECISIONS.

Rehearing is not necessary to secure uniformity of this Court’s decisions.

The panel decision correctly noted that no published decision had ever imposed

liability on a public accommodation under similar facts. See, e.g., Slip Op. at 40,

n. 9 (“[n]o published case has ever imposed ADA liability on a public

accommodation for violating the ‘majority of people’ component of 4.1.3(8)(a)”);

and at 27 (“[Abercrombie] argues that no court has ever found a Title III violation

based on a public accommodation’s design in the absence of a violation of the

1991 or 2010 Standards”).

Nonetheless, CCDC argues that the panel decision failed to give deference

to the DOJ’s interpretation of the Design Standards and thus conflicts with

decisions of this Court and the Supreme Court. See Petition at 2-3. However, the

Supreme Court has held that “deference is warranted only when the language of

the regulation is ambiguous;” when it is unambiguous, “[t]o defer to the agency’s

position would be to permit the agency, under the guise of interpreting a

regulation, to create de facto a new regulation.” Christensen v. Harris Cnty., 529

Appellate Case: 13-1377     Document: 01019332978     Date Filed: 10/30/2014     Page: 10     



7

U.S. 576, 588 (2000). See also Biodiversity Conservation Alliance v. Jiron, 762

F.3d 1036 (10th Cir. 2014) (noting that if a regulation’s “meaning is plain, it

controls”); EEOC v. Abercrombie & Fitch Stores, Inc., 731 F.3d 1106, 1138 (10th

Cir. 2013), certiorari granted, 83 U.S.L.W. 3183 (U.S. October 2, 2014) (No. 14-

86) (“if the text of a regulation is unambiguous, as appears to be the situation here,

a conflicting agency interpretation will necessarily be plainly erroneous or

inconsistent with the regulation in question”) (internal citations and quotations

omitted).

Here, the panel decision – citing Christensen – found no ambiguity in the

Design Standards, which specifically address “entrances” and do not prohibit a

public accommodation from having one inaccessible entrance so long as at least 60

percent of the entrances are accessible. See Slip Op. at 36; 2010 ADA Standard

206.4.1. See also Slip Op. at 35 (“Plaintiffs cannot point to any standard stating

that every ‘space’ shall be an ‘accessible space.’”). Because the Design Standards

at issue here are unambiguous, the DOJ’s conflicting interpretation is not entitled

to deference. Christopher v. Smithkline Beecham Corp., 132 S.Ct. 2156, 2166

(2012) (stating that “deference is undoubtedly inappropriate” in such cases).

As the Christopher Court emphasized, “agencies should provide regulated

parties ‘fair warning of the conduct [a regulation] prohibits or requires.’” 132

S.Ct. at 2167 (citation omitted). In other words:
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It is one thing to expect regulated parties to conform their
conduct to an agency’s interpretations once the agency
announces them; it is quite another to require regulated
parties to divine the agency’s interpretations in advance
or else be held liable when the agency announces its
interpretations for the first time in an enforcement
proceeding and demands deference.

Id. at 2168. This same principle guided the panel decision here:

The standards provide no safety if an entity complies
with the guidelines plainly regulating a contemplated
feature (e.g., an “access point to a building or portion of a
building or facility used for the purpose of entering,” i.e.,
an “entrance,” 1991 Standard 3.5) only later to be told
that the feature is also a “space” that must be accessible
unless fitting into a limited exemption. That is not the
thrust of the highly detailed ADA regulations.

Slip. Op. at 37.

In short, rehearing is not necessary to secure uniformity of this Court’s

decisions because the panel decision does not conflict with any decision of this

Court or the Supreme Court. CCDC’s request for rehearing should be denied.

B. THE PANEL DECISION DOES NOT PRESENT A QUESTION OF
EXCEPTIONAL IMPORTANCE.

CCDC presents two theories in support of its argument that the panel

decision conflicts with the decisions of other circuit courts. Neither is correct.

1. No authoritative decision conflicts with the panel decision’s
holding that it was error for the District Court to require that
the porch be accessible because it is a “space.”

CCDC’s argument that the panel decision conflicts with decisions of the

Ninth and Third Circuits mischaracterizes the panel decision’s holding. According
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to CCDC, it held that “only those elements specifically identified in the DOJ

Standards are required to be accessible and, since ‘porches’ are not mentioned in

the Standards, the raised porches at Hollister’s post-ADA mall-based stores did not

have to be accessible.” Petition at 2. But the panel decision is much narrower: “It

was error for the district court to require that the porch be accessible because it is

simply a ‘space.’” Slip Op. at 36.

The context of this holding is critical. In the face of a Design Standard that

specifically addresses “entrances” and specifically allows an inaccessible entrance

so long as 60 percent of all entrances are accessible, the District Court held that the

entrance to Hollister stores was not only an “entrance,” but also a “space” that

must be accessible. Slip Op. at 26, 36-37. The panel decision reversed this

holding and noted the “gotcha!” problem it created. Slip Op. at 36-37 (“The

Design Standards provide no safety if an entity complies with the guidelines

plainly regulating a contemplated feature … only later to be told that the feature is

also a ‘space’ that must be accessible unless fitting into a limited exemption.”)

Neither Fortyune v. City of Lomita, --- F.3d ---, 2014 WL 4377467 (9th Cir.

Sept. 5, 2014), nor Caruso v. Blockbuster-Sony Music Entm’t Ctr., 193 F.3d 730

(3d Cir. 1999), conflict with the panel decision. Neither dealt with “entrances,”

neither held that a permissible inaccessible “entrance” could nonetheless also be a
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“space” that must be accessible, and neither held that all “spaces” must be

accessible unless specifically exempted by the Design Standards.

Fortyune dealt with Title II of the ADA, which applies to state and local

government, instead of Title III of the ADA, which applies to public

accommodations like Hollister stores. Fortyune, 2014 WL 4377467, at *2, 5.

Moreover, Fortyune did not deal with “entrances” or “spaces;” it held that “local

governments must maintain accessible on-street public parking.” Id. at *6.

Finally, contrary to what CCDC implies, the Fortyune court specifically held that

“existing regulations do require accessible on-street parking.” Id. at *7 (emphasis

in original). Fortyune is neither applicable nor conflicting.

Caruso considered the lawn area of a concert facility that was specifically

designed so that members of the public could assemble there to sit on blankets or

portable chairs, picnic, and watch a concert -- in stark contrast to the porch at

Hollister, which is designed as an “entrance” that people pass through. Slip Op. at

36 (“the porch is not a destination in itself but a means of passage into the store”);

Caruso, 193 F.3d at 731, n. 9. The Third Circuit “reject[ed] the argument that

assembly areas without fixed seating need not provide access to people in

wheelchairs.” Id. at 739 (emphasis added). The Caruso court did not address

“entrances” and did not hold that every “space” in a public accommodation must

be accessible. Interestingly, in a separate part of its opinion, the Third Circuit
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declined to grant deference to the opinion that DOJ had submitted in the case and

pointedly stated:

The DOJ could, of course, adopt a new substantive
regulation to require that wheelchair users be given lines
of sight equivalent to standing patrons – and such a rule
certainly has much to recommend it – but to do this it
must proceed with notice-and-comment rule-making.

Caruso, 193 F.3d at 737.

2. No authoritative decision conflicts with the panel decision that
the District Court erred by imposing liability based on the
‘overarching aims’ of the ADA.

CCDC’s second theory is that the panel decision conflicts with decisions

from the Ninth Circuit that prohibit “public accommodations from providing

people with disabilities an inferior experience.” Petition at 2. CCDC, however,

produced no evidence of an “inferior experience,” nor did Abercrombie state (as

CCDC claims) that it “provides an essential part of the Hollister experience on

[the] raised porches….” Id. The evidence established that the porch is not an area

where customers congregate or business is transacted; it is an entrance that

customers pass through to enter the store, and the props there are a visual display

analogous to a store front window. (Aplt. App. at 958-59, 961, 963-64, 968.)

CCDC also misconstrues the panel decision, which held simply that the

“district court erred by imposing liability on Abercrombie’s design decision based

on the ‘overarching aims’ of the ADA,” and explained:
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Abercrombie built porches that, as the Plaintiffs claim,
were “inaccessible” from their inception. … Such a
claim must be evaluated through the lens of the Design
Standards; were it otherwise, an entity’s decision to
follow the standards and build an “accessible” facility
would have little meaning.

Slip Op. at 31 (internal citations omitted).

Moreover, the panel decision thoroughly addressed Antoninetti:

In Antoninetti v. Chipotle Mexican Grill, Inc., the Ninth
Circuit held that service counters at Chipotle restaurants
violated the ADA. 643 F.3d 1165, 1174 (9th Cir. 2010).
The case turned on the Design Standards, which require
“equivalent facilitation” if counters do not meet certain
height requirements. Id. at 1173 (quoting 1991 Standard
7.2(2)(iii)). The court held that Chipotle’s “policy” of
showing disabled patrons samples of food and preparing
food in seating areas was not “equivalent facilitation”
because it denied disabled customers the full “Chipotle
experience.” Id. at 1174. Chipotle’s “service or policy”
violated the ADA, not because of a statutory guarantee of
equal experiences, but because “it did not comply with
the Guidelines.” Id.

Slip Op. at 29. Unlike Chipotle, Abercrombie never argued that it provided

“equivalent facilitation;” instead, Abercrombie argued that it complied with the

Design Standards for “entrances.”

In Baughman, the issue was whether Disneyland could prohibit a disabled

patron from using a two-wheeled mobility device within the park. Baughman v.

Walt Disney World Company, 685 F.3d 1131, 1132 (9th Cir. 2012). The case had

nothing to do with the design of a public accommodation, entrances, or even the
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“use” of a particular design. Moreover, the Ninth Circuit explicitly relied upon a

regulation that required public accommodations to allow such devices unless doing

so presented safety concerns, and it noted that – consistent with the regulation –

Disneyland could prohibit the two-wheeled mobility device if it demonstrated that

it would create legitimate safety concerns. Id. at 1136.

Neither Antoninetti nor Baughman conflict with the panel decision.

3. The panel decision is supported by numerous authoritative
decisions of other United States Courts of Appeals.

The panel decision is supported by numerous decisions that have expressly

held that the plain language of the Design Standards is the appropriate measure of

compliance with the ADA. “No court has ever held that a Title III discrimination

action based on the design of a public accommodation may be maintained in the

absence of an ADAAG violation, nor does the text of the statute support such a

reading. In Title III design cases, the ADAAG define discrimination, and absent

an ADAAG violation, no discrimination has occurred.” White v. Divine

Investments, Inc., 286 Fed. Appx. 344, 345 (9th Cir. 2008). See also Fortyune v.

American Multi-Cinema, Inc., 364 F.3d 1075, 1084-85 (9th Cir. 2004) (plaintiffs

must establish a violation of Design Standards to establish liability under ADA);

U.S. v. Hoyts Cinema Corp., 380 F.3d 558, 565-66 (1st Cir. 2004) (ADA claim

was properly dismissed “to the extent that it sought to impose obligations beyond

the more specific standard” based on a “vaguer set of statutory provisions framed
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in more general terms”); Lara v. Cinemark USA, Inc., 207 F.3d 783, 789 (5th Cir.

2000) (Congress granted “authority [to the Attorney General] to promulgate

regulations under the ADA in order to provide the owners and operators of places

of public accommodation with clear guidelines,” and ADA liability cannot be

imposed “in the absence of specific regulatory guidance”); U.S. v. National

Amusements, Inc., 180 F.Supp.2d 251, 258 (D. Mass. 2001) (“[t]o hold otherwise

would render compliance with these regulations meaningless, because a fully

compliant structure would always be subject to a claim under [the ADA]”).

Indeed, the positions of CCDC and the DOJ raise serious due process

concerns. The Design Standards constitute a representation that a building is in

compliance with the ADA if the Design Standards are met. See, e.g., United States

v. Cinemark USA, Inc., 348 F.3d 569, 581 (6th Cir. 2003), certiorari denied, 542

U.S. 937 (2004) (“due process concerns may warrant denial of enforcement of an

agency determination [under the ADA] when conduct previously approved by a

regulatory agency is retroactively branded as a statutory violation”). Due process

concerns are similarly implicated when CCDC and the DOJ seek to enforce

purported ADA “requirements” that they infer from general statutory language

even though those requirements do not appear in the Design Standards. See

Independent Living Resources v. Oregon Arena Corp., 1 F.Supp.2d 1124, 1132 (D.

Ore. 1998). See also United States v. AMC Entertainment, 549 F.3d 760, 768 (9th
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Cir. 2008) (a building owner is “entitled to know the rules by which the game will

be played”). “[W]hen the DOJ issued the [Design Standards], it was advising the

public at large that compliance . . . satisfies the requirements of the ADA . . . and

thus precludes liability.” Daubert v. City of Lindsay, No. 1:10-cv-0016, 2011 U.S.

Dist. Lexis 99949, at *17 (E.D. Cal. 2011). “[D]ue process principles preclude

liability since the facility complies with the [Design Standards].” Id. at *19. The

language used by the panel in its opinion in this case indicates that it had the same

due process concerns as these courts. Slip Op. at 28, 31, 36-37.

V. CONCLUSION

CCDC has failed to demonstrate that a rehearing or rehearing en banc is

warranted. Accordingly, CCDC’s Petition should be rejected and a mandate issued

to the District Court in accordance with the panel decision.

Respectfully submitted,

s/ Mark A. Knueve
Mark A. Knueve
Michael J. Ball
VORYS, SATER, SEYMOUR AND PEASE LLP

Gregory Alan Eurich
Joseph Neguse
HOLLAND & HART LLP

Counsel for Appellants
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