
UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
   
   
COLORADO CROSS-DISABILITY 
COALITION, a Colorado non-profit 
corporation; ANITA HANSEN; JULIE 
FARRAR, on behalf of themselves and 
all others similarly situated,  
 
  Plaintiffs-Appellees, 
 
and 
 
BENJAMIN HERNANDEZ; ROBERT 
SIROWITZ; JOSHUA STAPEN; ROBIN 
STEPHENS, 
 
  Plaintiffs, 
 
v. 
 
ABERCROMBIE & FITCH CO.; 
ABERCROMBIE & FITCH STORES, 
INC.; J.M. HOLLISTER LLC, 
d/b/a Hollister Co., 
 
  Defendants-Appellants. 

 
 
 
 
 
 
 
 

No. 13-1377 
(D.C. No. 1:09-CV-02757-WYD-KMT) 

(D. Colo.) 

   
 

ORDER 
 
   
Before TYMKOVICH and PHILLIPS, Circuit Judges. 
   

   
 Defendants-appellants move for a stay pending appeal of the district court’s 

injunction entered on August 20, 2013, and memorialized in a final judgment entered 

FILED 
United States Court of Appeals 

Tenth Circuit 
 

December 23, 2013 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 13-1377     Document: 01019176498     Date Filed: 12/23/2013     Page: 1     



- 2 - 

 

on September 5, 2013.  Plaintiffs-appellees have responded in opposition to a stay, 

and defendants-appellants have filed a reply. 

 For a stay pending appeal, the court considers four factors:  “(1) whether the 

stay applicant has made a strong showing that he is likely to succeed on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; (3) whether 

issuance of the stay will substantially injure the other parties interested in the 

proceeding; and (4) where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 

434 (2009).  “The first two factors . . . are the most critical.  It is not enough that the 

chance of success on the merits be better than negligible. . . . By the same token, 

simply showing some possibility of irreparable injury fails to satisfy the second 

factor.”  Id. at 434-35 (citations and internal quotation marks omitted).  “A stay is not 

a matter of right, even if irreparable injury might otherwise result.  It is instead an 

exercise of judicial discretion, and the propriety of its issue is dependent upon the 

circumstances of the particular case.”  Id. at 433 (brackets, citations, and internal 

quotation marks omitted).   

 Defendants-appellants have not satisfied their “burden of showing that the 

circumstances justify an exercise of [the court’s] discretion.”  Id. at 434.  

Particularly, they have failed to show more than the possibility of irreparable injury.  

They complain about the anticipated costs of renovating the entrances to the Hollister 

stores, but they fail to address a low-cost option that the district court made 

available—defendants may comply with the injunction simply by closing off the 
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center, elevated entrance doors from any public access and requiring all customers to 

use the side doors.  See Permanent Injunction Order, at 4, ¶ III.A.3.     

 The motion for stay pending appeal is denied. 

       Entered for the Court 
 
 
 
       ELISABETH A. SHUMAKER, Clerk 
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