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Colorado Cross-Disability Coalition, 
Anita Hansen, and 
Julie Farrar, individually and as class 
representatives, 
 

Plaintiffs-Appellees, 
 
v. 
 
Abercrombie & Fitch Co.,  
Abercombie & Fitch Stores, Inc., and 
J.M. Hollister LLC 
 

Defendants-Appellants. 
 

 
Case No. 13-1377 

 
                                                                                                                                                       
 

OPPOSITION TO APPELLANTS’ MOTION TO STAY INJUNCTIVE 
RELIEF PENDING APPEAL 

                                                                                                                                                       
 
 Plaintiffs-Appellees, by and through their undersigned counsel, submit the 

following in opposition to Defendants-Appellants’ Motion to Stay Injunctive 

Relief Pending Appeal.   

INTRODUCTION 

 Defendants-Appellants’ (collectively “Hollister’s”) current motion for a stay 

is almost identical to the one it filed in the district court.  That court, which is 

familiar with the facts relevant to this motion, reviewed Hollister’s request, the 
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same factual material Hollister presented to this Court, and Plaintiffs-Appellants’ 

opposition and, after due consideration, rejected it.  Since filing their opposition in 

the district court, Plaintiffs-Appellees have become aware of additional facts,  

explained below, that undermine Hollister’s largely conclusory factual support for 

a stay.  Hollister has not acknowledged or explained these new facts to either court, 

and they further compel the denial of this motion. 

Title III of the Americans with Disabilities Act (“ADA”), requires that all 

new construction built after January 26, 1993 be in full compliance with applicable 

accessibility standards.  Hollister’s mall-based Hollister stores were all built after 

that date.  Hollister stores all have a porch at the main entrance, which Hollister 

personnel testified is “a significant part of the stores’ branding and marketing 

efforts.”  Decl. of Adam Hill, ECF No. 93-2, ¶ 8.  At approximately half of the 500 

stores nationwide, this porch is raised two steps above the floor of the mall in 

which it is located (“Raised Porch Entrance”).  At these stores, shoppers who use 

wheelchairs cannot access or enter the store through the Raised Porch Entrance, 

but must use a level entrance to one side or the other of the porch.   

 The named Plaintiffs, two shoppers who use wheelchairs, and the Colorado 

Cross-Disability Coalition (collectively, the “Class”) brought suit under Title III of 

the ADA on behalf of a class similarly situated shoppers.  The district court 
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granted partial summary judgment, ECF No. 109, certified the injunctive-only 

class pursuant to Rule 23(b)(2), ECF No. 161, and granted summary judgment and 

judgment in favor of the class, ECF No. 200, and entered an injunction, ECF Nos. 

200, 211. 

In the course of these proceedings, the district court has held, and repeatedly 

affirmed, that the Raised Porch Entrances at Hollister stores violate Title III of the 

ADA.  See, e.g., Order, ECF No. 109; Order, ECF No. 200.  The injunction 

mandates that all Raised Porch Entrances “used by the public [at Hollister stores] 

are readily accessible to and usable by individuals who use wheelchairs in 

compliance with Title III of the ADA and its implementing regulations on or 

before January 1, 2017, and that individuals in wheelchairs are not required to use 

a separate entrance.”  See Perm. Inj., ECF No. 211 at 3; Final J., ECF No. 214 at 3.  

The district court’s rulings and injunction were based on the ADA’s prohibition on 

segregation, 42 U.S.C. § 12182(b)(1)(B), and on two separate provisions of the 

implementing regulations:  one governing accessible entrances; and one governing 

accessible spaces.  See ECF 200 at 12-18 (citing applicable regulations).  The 

Raised Porch Entrances are both, and are in violation of all of these provisions. 

Appellate Case: 13-1377     Document: 01019167823     Date Filed: 12/05/2013     Page: 3     



 

4

 This case has been pending since November 24, 2009, when Plaintiffs-

Appellees filed the original Complaint.  Compl., ECF No. 1.1  On August 20, 2013, 

after a hearing, the district court entered the injunction discussed above.  Perm. 

Inj., ECF No. 211 at 3.  The court mandated that the remediation pursuant to the 

injunction start on January 1, 2014 and be completed by January 1, 2017; that is, 

that the Raised Porch Entrances be brought into compliance “at the rate of not less 

than 77 stores per year.”  Id. at 4. 

 Hollister has now filed a notice of appeal of the final judgment in this case.  

It first requested that the district court stay the injunctive relief pending their 

appeal.  After that request was denied, Order, ECF No. 233, it filed a request to this 

Court to stay the injunctive relief pending appeal.  Under the circumstances of this 

case, the district court’s order was correct and was not an abuse of discretion.  

Therefore, such a stay is not warranted.   

Finally, a stay is particularly ill-suited in this case, where Hollister has 

recently made public comments that directly contradict statements it has made in 

support of this motion, thereby calling further into question the need for the 

requested relief.  Importantly, Hollister has stated publicly that it will begin 

implementing a revised store-front in January 2014, and that the new store-front is 

                                                 

 1 The operative Complaint is the Fifth Amended Complaint, filed 
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likely to be more cost-efficient and popular with its target customers.  From what 

the Class can discern, the new store-front is accessible to customers who use 

wheelchairs.  Hollister has never acknowledged these comments in its requests for 

a stay to either the district court or this Court.  For all of the reasons stated below, 

the district court’s determination that a stay would be improper was correct, and 

these additional facts only confirm that a stay is unwarranted. 

ARGUMENT 

I. Legal Standard 

This Court reviews the district court’s denial of Hollister’s motion for a stay 

for abuse of discretion.  See, e.g., Ben Ezra, Weinstein, & Co. v. America Online 

Inc., 206 F.3d 980, 987 (10th Cir. 2000). 

“‘A stay is not a matter of right, even if irreparable injury might otherwise 

result.’  It is instead ‘an exercise of judicial discretion,’ and ‘[t]he propriety of its 

issue is dependent upon the circumstances of the particular case.’”  Nken v. Holder, 

556 U.S. 418, 433 (2009) (quoting Virginian R. Co. v. United States, 272 U.S. 658, 

672-73 (1926)).  A stay may only be granted where movants have demonstrated “a 

clear and unequivocal right to relief.”  Homans v. City of Albuquerque, 264 F.3d 

1240, 1243 (10th Cir. 2001).  As Hollister states, there are four factors a court uses 

                                                                                                                                                             

December 8, 2011.  Fifth Amend. Compl., ECF No. 149.  
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to analyze whether, in its discretion, a stay pending appeal pursuant to Federal 

Rule of Civil Procedure 62(c) is appropriate: (1) whether Defendants have made a 

strong showing that they are likely to succeed on the merits; (2) whether 

Defendants will be irreparably injured absent a stay; (3) whether the issuance of 

the stay will substantially injure the plaintiffs; and (4) where the public interest 

lies.  See, e.g., Nken, 556 U.S. at 434 (emphasis added).   

Because “‘such an action interrupts the ordinary process of judicial review 

and postpones relief for the prevailing party . . . , the stay of an equitable order is 

an extraordinary device which should be granted sparingly.’  Moreover, when the 

equitable remedy at issue has been a remedial plan designed to correct the 

interminable affliction of segregation, the federal judiciary has traditionally spoken 

in a single voice of disapproval.”  United States v. State of La., 815 F. Supp. 947, 

948-49 (E.D. La. 1993) (quoting United States v. Texas, 523 F. Supp. 703, 723 

(E.D. Tex. 1981) (citing Swann v. Charlotte-Mecklendurg Bd. of Educ, 399 U.S. 

926 (1971); see generally Carter v. W. Feliciana Parish Bd. 396 U.S. 226, 228 

(1969); Winston-Salem/Forsyth Bd. of Educ. v. Scott, 404 U.S. 1221, 1231 (1971)).  

As the likelihood of success on the merits is a factor in the instant motion, 

the standard of review of the underlying injunction is relevant as well.  This court 

will ultimately review the district court’s grant of a permanent injunction for abuse 
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of discretion.  Sw. Stainless, LP v. Sappington, 582 F.3d 1176, 1191 (10th Cir. 

2009).2   

II.           The District Court’s Consideration of a Stay. 

The district court, which is familiar with the facts in this case, evaluated 

Hollister’s motion for a stay and denied it.  Hollister’s current motion closely 

parallels the motion rejected by the district court, and this Court should defer to the 

district court’s factual conclusions in rejecting the request for a stay. 

The district court held that the purported harm to Hollister from remedying 

the stores over four years was not significant or irreparable.  “The injunction only 

requires that 77 store entrances be remodeled each year.”   Order, ECF No. 233, at 

4.  The court permitted Hollister to postpone its implementation of the injunction 

until after the 2013 holiday season, and found that “the cost of complying with the 

injunction . . . [is] relatively minor in relation to Defendants’ net income.”  Id.  In 

contrast to this factor, which favored Hollister “only slightly . . . if at all,” the 

district court found significant harm to the Class if it were to grant the stay request.  

Id.  The district court evaluated the public’s interest and found it in favor of 

                                                 

 2 Although Defendants-Appellants make only passing reference in their 
motion to class certification, this Court will also review the district court’s 
decisions with respect to class certification for abuse of discretion.  See, e.g., Shook 
v. Bd. of County Comm’rs of County of El Paso, 543 F.3d 597, 603 (10th Cir. 
2008). 
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denying the motion to stay.  Id. at 4-5.  Finally, the district court noted that 

Hollister presented no new evidence that its prior rulings were in error, and 

therefore found that Hollister is “not likely to succeed on appeal.”  Id. at 5.  In light 

of its careful evaluation of all four factors, the district court denied Hollister’s 

request for a stay pending appeal. 

III. A Stay Pending Appeal Is Not Proper in this Case. 

a. Any Further Delay Is Unwarranted Given the Circumstances of 
this Case. 

 
Although there are four explicit factors the court considers in determining 

whether to grant a motion to stay pending appeal, as explained above, the propriety 

of a stay depends on the “circumstances of the case.”  Nken, 556 U.S. at 433.  The 

four factors outlined in Nken represent the most common factors relevant to the 

stay decision, but there is one additional circumstance that is relevant for the Court 

in this case.  The Class of Hollister shoppers who use wheelchairs has already 

waited four years since filing their complaint -- and over ten years since most of 

these post-ADA stores were built -- to be able to enter through the same iconic 

porch entrance as nondisabled shoppers do, and the terms of the injunction do not 

require completion of the remediation until 2017.  Because Hollister’s proposed 

stay admittedly requires substantial further delay, the Class respectfully requests 

that Court view any such delay with great skepticism.  Regardless of the legal 
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outcome of the case and a decision on the technical requirements of the ADA, it is 

undisputed that, after the enactment of the ADA, Hollister took flat mall entrances 

at half of their stores and deliberately elevated them, thereby preventing customers 

who use wheelchairs from utilizing these spaces or entering the stores as 

nondisabled shoppers do.  Such voluntary action should be a strong factor against 

any additional delay. 

b. The Issuance of the Stay Will Substantially Injure the Class. 

As the district court recognized, a permanent injunction is the singular and 

mandatory remedy for violations of the provisions of the ADA ensuring full and 

equal access to public accommodations.  Order, ECF No. 200, at 19-20.  This 

statutory scheme demonstrates that Congress has already determined that there is 

irreparable harm to individuals with disabilities from denial of full and equal 

access to public accommodations.  Id.; cf, Silver Sage Partners, Ltd. v. City of 

Desert Hot Springs, 251 F.3d 814, 827 (9th Cir. 2001) (“We have held that where a 

defendant has violated a civil rights statute, we will presume that the plaintiff has 

suffered irreparable injury from the fact of the defendant’s violation.”); Gresham v. 

Windrush Partners, Ltd., 730 F.2d 1417, 1423 (11th Cir. 1984) (“irreparable injury 

may be presumed from the fact of discrimination and violation of fair housing 

statutes”). 
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Although Hollister suggests that there is no consequence to this 

nonmonetary harm there is, in fact, significant harm to the Class from the status 

quo.  Rather than focusing only on monetary harm, the only harm Hollister 

acknowledges for either party or the public, this case seeks to remedy the dignity 

harm from the ongoing violation of Class members’ civil rights.  The district court 

held that there has been a civil rights violation, Order, ECF No. 200, at 19-20; that 

dignity harm will continue unabated if the stay is granted, Order, ECF No. 233, at 

4.  The class members will continue to be segregated and forced to roll through a 

side door while the preferred class of customers continues to walk in the privileged 

entrance – something that Hollister asserts is an essential part of the Hollister 

experience.  Id. at 18.  Moreover, this harm is irreparable because there are no 

damages available to private plaintiffs under the relevant provisions of the ADA.  

42 U.S.C. § 12188(a). 

Hollister’s focus on the experiences of the named Plaintiffs is inaccurate and 

irrelevant.  The injunction was entered in favor of a certified class of Hollister 

shoppers who had encountered discrimination because of the Raised Porch 

Entrances and requires compliance at over 230 Hollister stores nationwide; this 

entire class will continue to suffer harm should the stay be granted.   
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In any event, as was the case when Hollister challenged the named 

Plaintiffs’ standing below, the deposition excerpts it submitted do not tell the 

whole story.  See ECF Nos. 156 and 156-2.  For example, as the excerpts plainly 

show, the named Plaintiffs were not solely testers, as one purchased an item for her 

daughter.  The district court explicitly held that “both named Plaintiffs have shown 

that they have suffered a real and concrete injury-in-fact.  The named Plaintiffs 

have suffered and will suffer in the future if the Elevated Entrances are not 

removed.”  Order, ECF 161 at 9-10.  That finding is entitled to deference.  See, 

e.g., Thompson v. Rockwell Intern. Corp., 811 F.2d 1345, 1350 (10th Cir. 1987) 

(district court’s factual findings entitled to deference). 

c. Hollister Will Not Be Irreparably Injured Absent a Stay. 

“To constitute irreparable harm, an injury must be certain, great, actual ‘and 

not theoretical.’”  Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 

2003) (quoting Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)); 

see also Hilton v. Braunskill, 481 U.S. 770, 776 (1987) (requiring as the second of 

a four-factor test for issuance of a stay pending appeal “whether the applicant will 

be irreparably injured absent a stay” (emphasis added)).  Hollister has not 

demonstrated that its potential harm is certain or great. 
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Hollister presents its financial harm as the most critical factor, even 

incorporating it into each of the other factors.  The Class does not concede the 

extent of this harm, either in the calculation of the amount necessary to remediate 

the violations or in the impact such changes would have on Hollister’s business 

and image.  The key issue, however, is not this dispute of degrees, but rather that 

Hollister’s relatively minor potential expenditure, even assuming its estimates are 

accurate, is not greater than the continued dignity harm to the Class, as explained 

above.3  Moreover, as the district court held, the relatively minor cost of complying 

with the injunction renders this harm not “irreparable.”  Order, ECF No. 233, at 4. 

Indeed, the worst that will happen in the absence of a stay – should Hollister 

ultimately prevail – is that it will have provided improved access that makes it 

easier for customers who use wheelchairs to enter and spend money at Hollister 

stores. 

Finally, Hollister’s complaints about harm from making its storefronts 

accessible are striking in light of its public comments concerning plans to 

implement an entirely new Hollister storefront, and the cost savings that will come 

                                                 

 3 McClendon, cited by Defendants-Appellants, involved a case in which 
there had explicitly been no constitutional violation found.  McClendon v. City of 
Albuquerque, 79 F.3d 1014, 1024 (10th Cir. 1996).  Based on these very different 
circumstances, the court therefore saw great potential harm to defendants in the 
absence of a stay.  Here the court has found a serious (and willful) statutory 
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about from the new configuration.  In a November 6, 2013 presentation to 

investors,4 company representatives described a new Hollister storefront that would 

be tested in a number of locations in early 2014 and rolled out later that year.  The 

new design will eliminate the porch, incorporate a large video screen and shop 

windows, and be level. 

A company representative explained that these “new and very exciting” 

storefronts will “include a more engaging and open access to the store,” will have 

“more selling square footage as we extend right up to the lease line,” and will be 

“more capital efficient . . . than . . . our current Hollister porch storefronts.”  

Campins Decl. ¶¶ 6-9.  Moreover, these new, flat storefronts are expected to appeal 

to Hollister’s core clientele, the millennial generation, who “embrace inclusivity 

and diversity.”  Id. ¶¶ 4-5.   

 In other words, Hollister has recently touted to its investors a new storefront 

that will eliminate the porch, be accessible, make better use of leased space, and be 

                                                                                                                                                             

violation. 
4  As of the filing of this brief, a webcast of the presentation was available 
online at http://www.abercrombie.com/anf/investors/investorrelations.html, by 
clicking on “Webcast, Abercrombie & Fitch Analyst Day (Replay), 11/06/13 at 
8:30 a.m. ET.”  Transcriptions of relevant excerpts are set forth in the Declaration 
of Julia Campins (“Campins Decl.”); excerpts from the accompanying slide 
presentation are attached to Ms. Campins’s declaration.  
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more capital efficient than the configuration it is urging this Court to permit it to 

preserve, in the face of a district court injunction and decision denying a stay.   

In contrast, Hollister’s claims of harm from expense and loss of goodwill in 

their motion for a stay are unsupported by record cites and are based solely on the 

conclusory statements in a three-page declaration submitted by Michael Bondy in 

response to Plaintiffs’ proposed injunction.  ECF No. 204-1.   Beyond being pure, 

unsupported speculation, neither Hollister’s motion nor Mr. Bondy’s declaration 

addresses any amounts that Hollister was already planning to spend to remodel its 

storefronts to the new design discussed above -- not to mention amounts that the 

new design will save through better use of space and capital efficiency --  and 

neither addresses the fact that their target demographic apparently values diversity 

and inclusivity, perhaps suggesting that rather than losing good will by becoming 

accessible, Hollister will gain it.5 

d. Hollister Has Not Made and Cannot Make a Strong Showing of 
Likelihood of Success on the Merits 

Hollister has also failed to make a “strong” showing of likelihood of success 

on the merits.  Indeed, this prong strongly favors the Class:  (1) the district court 

                                                 

5  The vast chasm between what Hollister is stating in public and what it 
is representing in this motion raises questions about its compliance with the duty of 
candor.  See, e.g., Echo Acceptance Corp. v. Household Retail Servs., Inc., 267 
F.3d 1068, 1093 n.13 (10th Cir.  2001); see also Fed. R. Civ. P. 11(b). 
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has made multiple determinations that Defendants-Appellants have violated the 

ADA, Order, ECF No. 109; Order, ECF No. 200; Perm. Inj., ECF No. 211; Final 

J., ECF No. 214; (2) there are multiple theories under which the district court held 

that the Elevated Entrances violate the ADA, Order, ECF No. 200; and (3) the 

Department of Justice’s interpretation of its own regulations supports the Class’s 

and the district court’s legal conclusions, U.S. Statement of Interest on Parties’ 

Mot. for Summ. J., ECF Nos. 97, 181.  The third factor is worth elucidating.  

Although this Court is not bound by the Department of Justice’s position, that 

position is due considerable deference.  See, e.g., Bragdon v. Abbott, 524 U.S. 624, 

646 (1998) (holding that, with respect to Title III of the ADA, “[a]s the agency 

directed by Congress to issue implementing regulations, to render technical 

assistance explaining the responsibilities of covered individuals and institutions, 

and to enforce Title III in court, the Department’s views are entitled to deference.” 

(citations omitted)); Auer v. Robbins, 519 U.S. 452, 461 (1997) (an agency’s 

interpretation of its own regulation is controlling unless “plainly erroneous or 

inconsistent with the regulation”); accord Chase Bank USA, N.A. v. McCoy, 131 S. 

Ct. 871, 880 (2011); Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994) 

(“We must give substantial deference to an agency’s interpretation of its own 

regulations.”).  The Department of Justice has submitted two statements of interest, 

Appellate Case: 13-1377     Document: 01019167823     Date Filed: 12/05/2013     Page: 15     



 

16

ECF Nos. 97, 181, consistently and forcefully supporting the legal position of the 

Class with respect to the Raised Porch Entrances.  Hollister therefore cannot 

demonstrate a likelihood of success on the merits for their appeal. 

e. The Public Interest Lies in Full and Equal Access. 

As Hollister admits, the ADA presents a strong and compelling interest in 

full and equal access.  See, e.g., Dudley v. Hannaford Bros. Co., 333 F.3d 299, 303 

(1st Cir. 2003).  Hollister attempts, however, to avoid the result of such an 

admission by arguing that it “begs the question of what the ADA requires in this 

case.”  Defs.’ Mot. to Stay at 11.  As noted above, the worst result of the denial of 

a stay is that Hollister is required to ensure even better access for individuals who 

use wheelchairs than what this Court determines that the ADA requires.  Order, 

ECF No. 233, at 5.  Surely the public cannot have qualms with such minor 

(theoretical) overcompliance. 

Moreover, Hollister’s assertion that the public has an interest in “avoiding 

unnecessary waste of economic resources” falls flat.  Hollister utilized its resources 

to build parts of its stores out of compliance with the ADA long after the deadline 

for full compliance.  After the district court ruled against Hollister on the merits, 

Hollister submitted the conclusory Bondy Declaration suggesting what the 

compliance cost might be.  Neither the substantive nor remedial provision 
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applicable to new construction permits a company that has violated the ADA to 

delay or avoid compliance based on the amount of money it will take to remedy the 

barrier it chose to create.  See 42U.S.C. §§ 12183(a)(1) & 12188(a).  Furthermore, 

when the district court analyzed relevant Securities and Exchange Commission 

filings, it found that the cost of complying with the injunction was “relatively 

minor in relation to Defendants’ net income.” 6  ECF No. 233 at 4.   

CONCLUSION 

 For the foregoing reasons, Plaintiffs-Appellees respectfully request this 

Court deny Defendants-Appellants’ Motion for Stay of Injunctive Relief Pending 

Appeal. 

Dated: December 5, 2013  Respectfully submitted, 
 
 /s/ Julia Campins                                     
Julia Campins 
Hillary Benham-Baker 

     Campins Benham-Baker, LLP 
     8 California Street, Suite 703 
     San Francisco, CA 94111 
     Voice: (415) 373-5333 
     Fax:  (415) 373-5334 
     E-mail: julia@cbbllp.com 
     E-mail: hillary@cbbllp.com 
 

Kevin W. Williams 
                                                 

6  Transcript of Oral Argument at 29:21-23 (Aug. 16, 2013) (Campins 
Decl. Ex. 4); see also Campins Decl. ¶¶ 6-9 (noting Hollister’s plans for a new, flat 
storefront and the significant cost savings projected from this change). 
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Fax: (510) 839-7839 
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Attorneys for Plaintiffs-Appellees   
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CERTIFICATE OF DIGITAL SUBMISSION 
 
I hereby certify that with respect to the foregoing: 

(1) all required privacy redactions have been made per 10th Cir. R. 25.5; 

(2) if required to file additional hard copies, that the ECF submission is 

an exact copy of those documents; 

(3) the digital submissions have been scanned for viruses with the most 

recent version of a commercial virus scanning program, AVG 

AntiVirus version 2014.0.4259, updated November 25, 2013, and 

according to the program are free of viruses.  

 
/s/ Julia Campins                                     
Julia Campins 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that this 5th day of December, 2013, I served the foregoing 

document with the Clerk of Court using the CM/ECF system which will send 

notification of such filing to the following e-mail addresses: 

 

Gregory A. Eurich: 
geurich@hollandhart.com  
 
Thomas B. Ridgley: 
TBRidgeley@vorys.com 
 
Mark A. Knueve:       
maknueve@vorys.com 

 
 
       /s/ Julia Campins       
       Julia Campins 
       Campins Benham-Baker, LLP 
       Attorneys for Plaintiffs-Appellees 
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FOR THE TENTH CIRCUIT

Colorado Cross-Disability Coalition,
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Julie Farrar, individually and as class
representatives, 

     Plaintiffs-Appellees,

v.

Abercrombie & Fitch Co.,
Abercrombie & Fitch Stores, Inc., and
J.M. Hollister LLC,

     Defendants-Appellants.

Declaration of Julia Campins

Case No.  13-1377

I, Julia Campins, hereby declare that:

1. I am over eighteen years of age and competent to make this

declaration.

2. I am a partner in the law firm of Campins Benham-Baker, LLP, co-

counsel for Plaintiffs-Appellees in this action.

3. I listened to the Abercrombie & Fitch Analyst Day Webcast

presentation, available at http://www.abercrombie.com/anf/investors/

Appellate Case: 13-1377     Document: 01019167824     Date Filed: 12/05/2013     Page: 1     



investorrelations.html (last visited November 25, 2013; click “Webcast” link, then

on next page, click “Click here for Webcast” and then register). 

4. Between 43:48 and 45:04,  Craig Brommers, Senior Vice President of

Marketing, says:

Now this notion of a changing consumer is very important.  At the
early stages of our brand's life cycles, we targeted Gen X consumers,
who embraced exclusivity, standardization, brand loyalty, and the use
of, but not reliance of, technology.  And as the Gen X consumer aged
out of our target, they were replaced by Gen Y, or millenials.  The
largest demographic cohort in the history of the world is dramatically
different than Gen X.  They embrace inclusivity and diversity, are
budget conscious, have relatively low brand loyalty, seek
customization, and assume the use of technology.  They are
increasingly mobile, and increasingly using technology to voice their
opinions and influence others.  And while it's too early to make
definitive statements on so-called Generation Z, or kids in their early
teens, we know that these digital natives are focused on their unique
personal brands, as they seek to stand out in an increasingly global
and competitive world. 

5. During this time, the webcast is referencing a slide, attached hereto as

Exhibit 1, showing the progression from Generation X, to Generation Y, to

Generation Z.

6. Between 50:42 and 51:42, Mr. Brommers says:

Another example of how we will engage with customers is new and
engaging storefronts.  David will speak more about this a bit later, but
we believe that while digital is becoming a more important channel,
stores will continue to be the key channel by which our target
customers will engage with our brands.  To that end, we will be
testing this new and very exciting Hollister storefront in early 2014. 
Some of the key features of this storefront include a more engaging
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and open access to the store and [inaudible] by using glass, an
interpretation of the video wall that our international customers have
reacted extremely well to, more selling square footage as we extend
right up to the lease line, and while not directly tied to customer
engagement, this storefront is actually more capital efficient than our
international video storefronts and even our current Hollister porch
storefronts.

7. During this time, the webcast is referencing a slide, attached hereto as

Exhibit 2, showing the new Hollister storefront.

8. Between 1:24:23 and 1:25:24, David Leino, Senior Vice President of

Global Real Estate, says: 

Let’s talk about re-energizing the Hollister storefront.  As Craig
alluded earlier, we are excited about this new storefront.  Traffic – we
think that it will help drive customer excitement, traffic, and
conversion as she walks by and sees all those amazing female tops. 
We will test these stores in early 2014; upon success, we will deploy
as appropriate.  The Hollister storefront incorporates a high impact of
our video storefront, which we have internationally, at a significant
reduced CAPEX, while maximizing selling square footage. 
Significantly lower CAPEX also driven by reductions that are not
visible to the customer, and a higher selling ratio of selling square feet
of the total square feet, enabling smaller stockrooms and non-selling
spaces.

9. During this time, the webcast is referencing a slide, attached hereto as

Exhibit 3, showing the new Hollister storefront in addition to bullet points

regarding elevated design, CAPEX, and selling square footage.

10. Attached hereto as Exhibit 4 is a true and correct copy of the relevant

pages of the Transcript of Oral Argument in the district court on Aug. 16, 2013.
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BRAND / MARKETING STRATEGIES - CUSTOMER EVOLUTION
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Exhibit 2 
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BRAND / MARKETING STRATEGIES - ENGAGING NEW STOREFRONT
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Exhibit 3 
  

Appellate Case: 13-1377     Document: 01019167824     Date Filed: 12/05/2013     Page: 9     



• ELEVATED DESIGN: includes 
select, cost-engineered 
flagship elements

• CAPEX: significantly reduced 

REAL ESTATE STRATEGIES - NEW FORMATS

68

• CAPEX: significantly reduced 
per store

• SELLING SQUARE FOOTAGE: 
higher ratio
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 1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 2  
Civil Action No. 09-cv-2757-WYD-KMT 

 3  
COLORADO CROSS-DISABILITY COALITION, A COLORADO 

 4 NON-PROFIT CORPORATION, ANITA HANSEN, ROBERT SIROWITZ, 
JOSHUA STAPEN, and ROBIN STEPHENS, 

 5  
    Plaintiff, 

 6  
vs.     

 7  
ABERCROMBIE & FITCH COMPANY., ABERCROMBIE & FITCH STORES, 

 8 INC., and J.M. HOLLISTER, LLC, d/b/a HOLLISTER CO., et 
al., 

 9  
    Defendants. 

10 _________________________________________________________ 
 

11  
REPORTER'S TRANSCRIPT 

12 Motions Hearing 
 

13 _________________________________________________________  

14  

15 Proceedings before the HONORABLE WILEY Y.

16 DANIEL, Judge, United States District

17 Court for the District of Colorado,

18 occurring at 10 a.m., on the 16th day of

19 August, 2013, in Courtroom A1001, United

20 States Courthouse, Denver, Colorado.

21  

22  

23 TAMARA HOFFSCHILDT, Official Reporter 
901 19th Street, Denver, Colorado 80294 

24 Proceedings Reported by Mechanical Stenography 
Transcription Produced via Computer 

25 APPEARANCES 
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 1 Amy Farr Robertson, Kevin William Williams, and Timothy 

 2 Patrick Fox, Civil Rights Education and Enforcement 

 3 Center, 104 Broadway, Suite 400, Denver, CO 80203, 

 4 303-757-7901, and Andrew Christopher Montoya, Colorado 

 5 Cross-Disability Coalition, 655 Broadway, #775, Denver, 

 6 CO 80203, 303-839-1775, for the plaintiffs. 

 7  

 8 Gregory Alan Eurich, Holland & Hart, LLP-Denver  

 9 P.O. Box 8749, 555 17th Street, #3200, Denver, CO 

10 80201-8749, 303-295-8166, and Mark Arnold Knueve,  

11 Vorys, Sater, Seymour & Pease, LLP-Columbus, P.O. Box 

12 1008, 52 East Gay Street, Columbus, OH 43216-1008,  

13 614-464-6387, for the defendants. 

14

15 *  *  *  *  * 

16 P R O C E E D I N G S 

17  

18 (In open court at 10:02 a.m.)

19 THE COURT:  Have a seat.  09-cv-02757-WYD-KMT,

20 Colorado Cross-Disability Coalition versus Abercrombie &

21 Fitch and others.

22 MS. ROBERTSON:  Good morning, Your Honor.

23 Amy Robertson with the Civil Rights Education and

24 Enforcement Center.  With me is Timothy Fox, my

25 colleague, and Kevin Williams, and Andrew Montoya from
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 1 Fitch Incorporated in Delaware and so on, is a specialty

 2 retailer that operates stores and direct consumer

 3 operations, and as you read on, those channels include

 4 Abercrombie & Fitch, Abercrombie & Kids, and Hollister

 5 brands.  So my understanding from reading this is that

 6 Abercrombie & Fitch, as a parent company, operates these

 7 brands.  So this is the reporting company.

 8 There are financials on -- these are excerpts,

 9 and I have the entire thing in -- if there's any question

10 whether the excerpts are accurate.  We have one copy of

11 the whole report.  About the fifth page in, page 26, at

12 the bottom.

13 THE COURT:  All right.

14 MS. ROBERTSON:  That is the financial summary

15 for Abercrombie & Fitch.

16 THE COURT:  And when it says four, five, one

17 ten, eight, oh, five, net sales, 2012, is that billion

18 dollars?  Is that $4,510,805,000?

19 MS. ROBERTSON:  Yes, it is.

20 THE COURT:  That's what I figured.  All right.

21 So the gross profit is $2,816,709, and the operating

22 income is $374,233,000, and the net income from

23 continuing operations is 237 million, is that it?

24 MS. ROBERTSON:  That's how I read this.  Yes,

25 sir.
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