
IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF COLORADO 

 

Civil Action No.09-cv-02757-WYD-KMT 
 
COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit corporation; 
ANITA HANSEN; and 
JULIE FARRAR, on behalf of themselves and all others similarly situated, 
 

Plaintiffs, 
 
v. 
 
ABERCROMBIE & FITCH CO., et al., 
 

Defendants. 
                                                                                                                                                       
 

OPPOSITION TO DEFENDANTS’ MOTION TO STAY INJUNCTIVE RELIEF 
PENDING APPEAL 

                                                                                                                                                       
 
 Plaintiffs, by and through their undersigned counsel, submit the following in opposition 

to Defendants’ Motion to Stay Injunctive Relief Pending Appeal.   

INTRODUCTION 

 This Court has, on three occasions, held that the Elevated Entrances at Hollister stores 

violate Title III of the Americans with Disabilities Act (“ADA”) and has granted permanent 

injunctive relief mandating “all Elevated Entrances used by the public [at Hollister stores] are 

readily accessible to and usable by individuals who use wheelchairs in compliance with Title III 

of the ADA and its implementing regulations on or before January 1, 2017, and that individuals 

in wheelchairs are not required to use a separate entrance.”  See Order [ECF No. 109]; Order 

[ECF No.200]; Perm. Inj. [ECF No.211]; Final J. [ECF No. 214]. 
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 This case has been pending since November 24, 2009, when Plaintiffs filed their original 

Complaint.  Compl. [ECF No. 1].1  On August 20, 2013, after a hearing, the Court entered a 

permanent injunction requiring Defendants to ensure that 60% of their entrances are readily 

accessible to and usable by people who use wheelchairs.  [ECF No. 211] at 3.  The Court 

mandated that the remediation pursuant to the injunction be completed by January 1, 2017 and 

that Defendants “bring Hollister stores with Elevated Entrances into compliance . . . at the rate of 

not less than 77 stores per year.”  Id. at 4. 

 Defendants have now filed a notice of appeal of the final judgment in this case.  [ECF 

No. 219].  They have requested that this Court stay the injunctive relief pending their appeal.  

Under the circumstances of this case, such a stay is not warranted. 

ARGUMENT 

I. Plaintiffs Offered a Reasonable Compromise Solution. 

 During the conferral process preceding this motion, Plaintiffs offered what they believe is 

a reasonable compromise: Plaintiffs offered to forgo the remediation of any Hollister stores 

pending appeal, in exchange for an agreement not to delay to the ultimate date of full and equal 

access for all Hollister customers, whether or not they use wheelchairs.  Such a compromise 

would permit Defendants to avoid any expense arising from compliance with the injunction 

while an appeal is pending, but balances that interest against ensuring that full and equal access 

will be achieved by January 1, 2017.  Defendants’ decisions during the interim would remain 

fully within their business judgment and control.  Defendants’ rejection of this compromise 

                                                 

 1 The operative Complaint is the Fifth Amended Complaint, filed December 8, 
2011.  Fifth Amend. Compl. [ECF No. 149.]   
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demonstrates that their true goal is simply more delay.  Plaintiffs respectfully request that, if the 

Court deems a stay pending appeal is appropriate, it stay only the incremental requirements but 

maintain the ultimate deadline in the original permanent injunction of full compliance by January 

1, 2017. 

II. Legal Standard 

“‘A stay is not a matter of right, even if irreparable injury might otherwise result.’ It is 

instead ‘an exercise of judicial discretion,’ and ‘[t]he propriety of its issue is dependent upon the 

circumstances of the particular case.’”  Nken v. Holder, 556 U.S. 418, 433 (2009) (quoting 

Virginian R. Co. v. United States, 272 U.S. 658, 672-73 (1926)).  A stay may only be granted 

where movants have demonstrated “a clear and unequivocal right to relief.”  Homans v. City of 

Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001). As Defendants state, there are four factors a 

court uses to analyze whether, in its discretion, a stay pending appeal pursuant to Federal Rule of 

Civil Procedure 62(c) is appropriate.  Those four factors are (1) whether Defendants have made a 

strong showing that they are likely to succeed on the merits; (2) whether Defendants will be 

irreparably injured absent a stay; (3) whether the issuance of the stay will substantially injure the 

plaintiffs; and (4) where the public interest lies.  See, e.g., Nken, 556 U.S. at 434 (emphasis 

added).   

Because “‘such an action interrupts the ordinary process of judicial review and postpones 

relief for the prevailing party . . . , the stay of an equitable order is an extraordinary device which 

should be granted sparingly.’ Moreover, when the equitable remedy at issue has been a remedial 

plan designed to correct the interminable affliction of segregation, the federal judiciary has 

traditionally spoken in a single voice of disapproval.”  United States v. State of La., 815 F. Supp. 
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947, 948-49 (E.D. La. 1993) (quoting United States v. Texas, 523 F. Supp. 703, 723 (E.D. Tex. 

1981) (citing Swann v. Charlotte-Mecklendurg Bd. of Educ, 399 U.S. 926 (1971); Carter v. W. 

Feliciana Parish Bd. 396 U.S. 226, (1969); Winston-Salem/Forsyth Bd. of Educ. v. Scott, 404 

U.S. 1221, (1969)).  

As the likelihood of success on the merits is a factor in the instant motion, the standard of 

review of the underlying injunction is relevant as well.  The Tenth Circuit will ultimately review 

this Court’s grant of a permanent injunction for abuse of discretion.  Sw. Stainless, LP v. 

Sappington, 582 F.3d 1176, 1191 (10th Cir. 2009).2   

III. A Stay Pending Appeal Is Not Proper in this Case. 

a. Any Further Delay Is Unwarranted Given the Circumstances of this Case. 

Although there are four explicit factors the court considers in determining whether to 

grant a motion to stay pending appeal, as explained above, the propriety of a stay depends on the 

“circumstances of the case.”  Nken, 556 U.S. at 433.  The four factors analyze the most common 

factors relevant, but there is one additional circumstance that is relevant for the Court in this 

case.  Plaintiffs have already waited four years since filing their complaint to achieve injunctive 

relief, and the terms of the injunction do not require completion of the remediation until 2017.  

Because Defendants’ proposed stay admittedly requires substantial further delay, Plaintiffs 

respectfully request that Court view any such delay with great skepticism.  Regardless of the 

legal outcome of the case and a decision on the technical requirements of the ADA, it is 

                                                 

 2 Although Defendants make only passing reference in their motion to class 
certification, the Tenth Circuit will also review the Court’s decisions with respect to class 
certification for abuse of discretion.  See, e.g., Shook v. Bd. of County Comm’rs of County of El 
Paso, 543 F.3d 597, 603 (10th Cir. 2008). 
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undisputed that, after the enactment of the ADA, Defendants took flat mall entrances and 

deliberately elevated them, thereby preventing customers who use wheelchairs from utilizing 

these spaces.  Such voluntary action should be a strong factor against any additional delay. 

b. The Issuance of the Stay Will Substantially Injure the Plaintiffs. 

As this Court recognized, a permanent injunction is the singular and mandatory remedy 

for violations of the provisions of the ADA ensuring full and equal access to public 

accommodations.  Order [ECF No. 200] at 19-20.  This statutory scheme demonstrates that 

Congress has already determined that there is irreparable harm to individuals with disabilities 

from denial of full and equal access to public accommodations.  Id.; cf, Silver Sage Partners, Ltd. 

v. City of Desert Hot Springs, 251 F.3d 814, 827 (9th Cir. 2001) (“We have held that where a 

defendant has violated a civil rights statute, we will presume that the plaintiff has suffered 

irreparable injury from the fact of the defendant’s violation.”); Gresham v. Windrush Partners, 

Ltd., 730 F.2d 1417, 1423 (11th Cir. 1984) (“irreparable injury may be presumed from the fact of 

discrimination and violation of fair housing statutes”). 

Although Defendants suggest that there is no consequence to this nonmonetary harm 

there is, in fact, significant harm to the class from the status quo.  Rather than focusing only on 

monetary harm, the only harm Defendants acknowledge for either party or the public, this case 

seeks to remedy the dignity harm from a civil rights violation.  The Court agrees that there has 

been a civil rights violation, Order [ECF No. 200] at 19-20; that dignity harm will continue 

unabated if the stay is granted.  The class members will continue to be segregated and forced to 

roll through a side door while the preferred class of customers continues to walk in the privileged 

entrance – something that Defendants assert is an essential part of the Hollister experience.  Id. at 
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18.  Moreover, this harm is irreparable because there are no damages available to private 

plaintiffs under the relevant provisions of the ADA.  42 U.S.C. § 12188(a). 

c. Hollister Will Not Be Irreparably Injured Absent a Stay. 

“To constitute irreparable harm, an injury must be certain, great, actual ‘and not 

theoretical.’” Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003) (quoting 

Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)); see also Hilton v. Braunskill, 

481 U.S. 770, 776 (1987) (requiring as the second of a four-factor test for issuance of a stay 

pending appeal “whether the applicant will be irreparably injured absent a stay” (emphasis 

added)).  Defendants have not demonstrated that their potential harm is certain or great. 

Defendants present their financial harm as the most relevant factor, even incorporating it 

into each of the other factors.  Plaintiffs do not concede the extent of this harm, either in the 

calculation of the amount necessary to remediate the violations or in the impact such changes 

would have on Defendants’ business and image.  The key issue, however, is not this dispute of 

degrees, but rather that Defendants’ relatively minor potential expenditure, even assuming their 

estimates are accurate, is not greater than Plaintiffs’ continued dignity harm, as explained above.3   

Indeed, the worst that happens in the absence of a stay – should Defendants ultimately 

prevail – is that they will have provided improved access that makes it easier for customers who 

use wheelchairs to enter and spend money at Hollister stores.   

 

                                                 

 3 McClendon, cited by Defendants, involved a case in which there had explicitly 
been no constitutional violation found.  McClendon v. City of Albuquerque, 79 F.3d 1014, 1024 
(10th Cir. 1996).  The court therefore saw great potential harm to defendants in the absence of a 
stay.  Here the court has found a serious (and willful) statutory violation. 

Case 1:09-cv-02757-WYD-KMT   Document 224   Filed 09/30/13   USDC Colorado   Page 6 of 10



 7 

d. Hollister Has Not Made and Cannot Make a Strong Showing of Likelihood of 
Success on the Merits 

Defendants have also failed to make a “strong” showing of likelihood of success on the 

merits.  There are significant factors in Plaintiffs’, rather than Defendants’, favor:  (1) the Court’s 

multiple determinations that Defendants have violated the ADA, Order [ECF No. 109]; Order 

[ECF No. 200]; Perm. Inj. [ECF No. 211]; Final J. [ECF No. 214]; (2) the multiple theories 

under which the Court held that the Elevated Entrances violate the ADA, Order [ECF No. 200]; 

and (3) the Department of Justice’s interpretation of its own regulations in support of Plaintiffs’ 

and the Court’s legal conclusions, U.S. Statement of Interest on Parties’ Mot. for Summ. J. [ECF 

No. 181].  Defendants therefore cannot demonstrate a likelihood of success on the merits for 

their appeal. 

e. The Public Interest Lies in Full and Equal Access. 

As Defendants admit, the ADA presents a strong and compelling interest in full and equal 

access.  See, e.g., Jones v. City of Monroe, MI, 341 F.3d 474, 490 (6th Cir. 2003).  Defendants 

attempt, however, to avoid the result of such an admission by arguing that it “begs the question 

of what the ADA requires in this case.”  Defs.’ Mot. to Stay [ECF No.217] at 7.  As noted above, 

the worst result of the denial of a stay is that Defendants are required to ensure even better access 

for individuals who use wheelchairs than what the Tenth Circuit determines that the ADA 

requires.  Surely the public cannot have qualms with such minor overcompliance. 

Moreover, Defendants’ assertion that the public has an interest in “avoiding unnecessary 

waste of economic resources” falls flat.  In the scheme of the national economy, or even 
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Defendants’ yearly profits or marketing expenses, $8-9 million dollars is certainly not 

“colossal.”4 

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request this Court deny Defendants’ 

Motion for Stay of Injunctive Relief Pending Appeal. 

Dated: September 30, 2013  Respectfully submitted, 
 /s/ Julia Campins                                     
Kevin W. Williams 
Andrew Montoya 
Colorado Cross-Disability Coalition Legal Program 
655 Broadway, Suite 775 
Denver, CO  80203 
Telephone: 303.839.1775 
Facsimile: 303.839.1782 
E-mail: kwilliams@ccdconline.org 
E-mail: amontoya@ccdconline.org 
 
Amy F. Robertson 
Tim Fox 
Civil Rights Education and Enforcement Center 
104 Broadway, Suite 400 
Denver, CO 80203 
Voice: (303) 595-9700 
TTY: (877) 595-9706 
Facsimile: (303) 595-9705 
E-mail: arobertson@creeclaw.org 
E-mail: tfox@creeclaw.org 
 
Bill Lann Lee 

     Lewis, Feinberg, Lee, Renaker & Jackson, P.C. 
476 – 9th Street 
Oakland, CA 94607 
Voice: (510) 839-6824 
Fax: (510) 839-7839 

                                                 

4 According to Abercrombie’s 2012 SEC filing, as reviewed by the Court at the August 16, 2013 
hearing, “the operating income is $374,233,000, and the net income from continuing operations 
is 237 million.”  Transcript of Oral Argument at 29:21-23 (Aug. 16, 2013). 
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E-mail: blee@lewisfeinberg.com 
 
     Julia Campins 
     Campins Benham-Baker, LLP 
     8 California Street, Suite 703 
     San Francisco, CA 94111 
     Voice: (415) 373-5333 
     Fax:  (415) 373-5334 
     E-mail: julia@cbbllp.com 
 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that this 30th day of September, 2013, I served the foregoing document 

with the Clerk of Court using the CM/ECF system which will send notification of such filing to 

the following e-mail addresses: 

 

Gregory A. Eurich: 
geurich@hollandhart.com  
 
Thomas B. Ridgley: 
TBRidgeley@vorys.com 
 
Mark A. Knueve:       
maknueve@vorys.com 

 
 
        /s/ Julia Campins       
        Julia Campins 
        Campins Benham-Baker, LLP 
        Attorneys for Plaintiffs 
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