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MOTION TO STRIKE, IN PART; FOR MORE DEFINITE STATEMENT AND TO 

DISMISS, IN PART, FOR LACK OF RIPENESS

The undersigned counsel of record for Sue Birch, in her official capacity and 

Colorado Department of Health Care, Policy and Financing (Department) hereby submits its

Motion to Dismiss for Lack of Standing, or, in the alternative for Judgment on the Pleadings,

or in the alternative, Motion to Dismiss for Failure to State a Claim in the complaint for 

judicial review.  As grounds therefore, the Department states as follows:

C.R.C.P. 121 § 1-15(8)

The undersigned counsel confirms that she attempted to confer with counsel for 

Taylor but was unable to determine his position.
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1. Plaintiff, Leslie Taylor (Taylor) has filed a request for judicial review of a final 

agency decision pursuant to § 24-4-106, C.R.S. Complaint ¶9. The Final Agency Decision 

is subject to judicial review according to the procedural limitations set forth in the APA,

(C.R.S. §24-4-106). Judicial review conducted by a district court is limited to the record 

compiled by the agency.  C.R.C.P. Rule 24-4-106. Stream v. Heckers, 519 P.2d 336, 337 

(1974); Board of County Commr’s v. Simmons, 494 P.2d 85, 87 (1972).

I.  Taylor’s C.R.C.P. 106(a)(4) ‘claim’ should be stricken because the State 

Administrative Procedures Act provides a plain, speedy and adequate remedy.

2. Taylor’s Complaint opens with the statement that “[t]his is an action pursuant to 

C.R.S. § 24-4-106 and C.R.C.P. 106(a)(4) for judicial review of a Final Agency Decision…”  

Under C.R.C.P. 106 (a)(4), relief may be obtained in the district court by appropriate action 

under the practice prescribed in the Colorado Rules of Civil Procedure:

“(4) Where any governmental body or officer or any lower judicial body exercising 

judicial or quasi-judicial functions has exceeded its jurisdiction or abused its 

discretion, and there is no plain, speedy and adequate remedy otherwise provided by 

law…”

3. Taylor fails to alleged that either the agency or the ALJ exceeded its jurisdiction or 

abused its discretion, but even if she had done, under this rule, she may not request relief 

under Rule 106 when a plain, speedy and adequate remedy is otherwise provided under the 

State Administrative Procedures Act(the Act.)  C.R.S. §24-4-101 et seq. Taylor has a 

sufficient opportunity to protect her legal rights in the judicial review process set forth in the 

Act.

4. Numerous cases uphold the principle that, by its terms, C.R.C.P. 106(a)(4) is 

available as a remedy only in the absence of any other “plain, speedy and adequate remedy.

In Meyer v. Department of Revenue, Motor Vehicle Division, 143 P.3d 1181, the Court of 

Appeals stated that although C.R.C.P. 106 (a)(4) provides for judicial review of an agency 

action, it did not apply when, by statute, the review process was governed by the Act, which 

provided a plain, speedy and adequate remedy.  Id at 1186.  The Medicaid Act requires that 

appeals of Department actions be conducted pursuant to the Act.  C.R.S. §25.5-1-107. This 

demonstrates a strong legislative policy that challenges to the Department’s decisions are 

subject to the judicial review proceedings under the Act. In this case, Taylor’s issue appears 

to be ALJ’s exclusion of certain evidence.  Complaint, paragraph 8. This is precisely the 

type error that falls squarely within the parameters of the Act. When the allegations of error 

in her complaint are required by statute to be reviewed under the Act and it affords Taylor a 

plain, speedy and adequate remedy she can not justify resort to C.R.C.P. 106 (a) (4).
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II. Taylor’s description of alleged error upon with she bases her appeal is not averred 

with sufficient definiteness or particularity.

5. Taylor’s Complaint states that her appeal is an action for judicial review of a Final 

Agency Decision reversing the ALJ’s Initial Decision determining that the Department’s 

sanctioning of an improper change in the amount of funds Appellant had available to pay her 

attendants was inadequate.  Complaint for Judicial Review, Introduction.  A more definite 

statement of the alleged error is required before the department can formulate a responsive 

argument.  Obviously, this language is unclear and the Department is unable to respond to it 

unless and until Taylor provides a more definite statement pursuant to Rule 12 (e).  

6. Nor is the remainder of her complaint any clearer.  Put simply, the Department has no 

way of knowing why she thinks the final agency decision was in error.  Taylor’s statement of 

the facts sheds little light on her specific averment(s) of error except that she alleges she 

should have been allowed to adduce evidence barred by the ALJ at hearing.  Her Claim for 

Relief is equally obscure, as it states on one hand that judicial review is not necessary, yet 

goes on to state, in a sentence fragment “judicial review of the ALJ’s decision not to allow 

additional evidence of appellant’s changed needs at the time of hearing.” Put simply, the 

Department has no way of knowing what error Taylor is alleging in her Complaint.

III.  Any of Taylor’s averments regarding a hypothetical future action by the 

Department should be dismissed because the issue is not yet ripe.

7. Finally, under Taylor’s Factual and Procedural History and her prayer for relief, 

Taylor suggests that the 2009 assessment is moot “unless the Department takes some adverse 

action against appellant.”  Her Claim for Relief states, in part, “if the Department intends to 

take some adverse action against Appellant in the future for allegedly over-spending her 

allocation amount…”  Taylor is attempting to persuade this court to consider and rule upon a 

hypothetical future action by the Department. In the instant case, this court lacks jurisdiction 

to enter any orders regarding the Department’s potential future action because that issue is 

not yet ripe.  Ripeness tests whether the issue is real, immediate, and fit for adjudication.  

Board of Directors, Metro Wastewater Reclamation District v. National Union Fire Insurance 

Company of Pittsburgh, PA, 105 P.3d 653,656 (2005), citing Beauprez v. Avalos, 42 P.3d 

652, 648 (Colo.2002).  Courts should refuse to consider uncertain or contingent future 

matters that suppose speculative injury that may never occur.  Id, citing Stell v. Boulder 

County Dep’t of Soc. Servs., 92 P.3d 910, 914 (Colo.2004). This court should refuse to 

consider any argument regarding a hypothetical action in the future by the Department.

8. Taylor’s Factual and Procedural History also includes the statement that, at the time 

of hearing,…another assessment had been conducted and the amount of Appellant’s July 

2009 allocation amount was essentially mooted.  Actually, this assertion is based on a faulty 

legal theory that the August 2010 assessment would be retroactive.  Under the Medicaid 
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Program, assessments are conducted to determine a recipient’s needs on the date the 

assessment is performed and have only a prospective effect. In fact, until this case is 

concluded, the correct allocation amount for 2009 remains undetermined.  It is not possible 

to calculate whether or not Taylor’s spending was in excess of the amount allocated to her 

until the proper allocation amount is fixed by conclusion of this legal proceeding.  Upon 

conclusion of this case, if the Department does find that Taylor’s spending exceeded the 

amount allocated, and if the Department does take adverse action against her for 

overspending, Taylor may avail herself of her appeal rights to contest that adverse action at 

that time.

WHEREFORE, the Department respectfully requests that the court STRIKE Taylor’s 

reference to C.R.C.P. 106 (a) (4) action and ORDER Taylor to amend the Complaint 

to set forth a more definite statement of the alleged error and relief requested, and 

DISMISS any portion of the Complaint regarding future adverse action by the 

Department against Taylor for overspending.

Respectfully submitted this 2nd day of May, 2011.

JOHN W. SUTHERS

                                                       Attorney General

/s/ Joan E. Smith

JOAN E. SMITH, 34605*

                                    Assistant Attorney General

                                              Health Care Unit

State Services Section

               1525 Sherman Street, 7th Floor

                                                 Denver, CO 80203

                        Telephone: (303) 866-5279

         FAX: (303) 866-5671

                 *Counsel of Record
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CERTIFICATE OF SERVICE

This is to certify that I have duly served the within MOTION TO STRIKE, IN

PART; FOR MORE DEFINITE STATEMENT AND TO DISMISS, IN PART, FOR

LACK OF RIPENESS upon all parties herein by regular Lexis Nexis File and Serve, this 

2nd day of May, 2011, addressed as follows:

Andrew Montoya, Esq.

Kevin W. Williams, Esq.

Colorado Cross-Disability Coalition

655 Broadway #775

Denver, CO  80203

/s/ Connie Risser

Connie Risser


