
 

 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLORADO  

 
Civil Action No. 04-N-2621 (CBS) 
 
COLORADO CROSS-DISABILITY COALITION,  
 
 Plaintiff,  
 
v. 
 
CITY OF COLORADO SPRINGS,  
 
 Defendant. 
______________________________________________________________________________ 

 
ANSWER 

______________________________________________________________________________ 
 
 Defendant City of Colorado Springs, Colorado (“City” or “Colorado Springs”), through 

its attorneys, hereby submits the following Answer, and states as follows in response to the 

allegations of the Complaint:   

 1. The City admits that, in October 2004, Defendant began operation of a 

demonstration project involving a new bus transportation service for the public, Front Range 

Express (“FREX”), serving the cities of Fountain, Colorado Springs, Monument, Castle Rock, 

and Denver, but denies the remaining allegations of paragraph 1 of the Complaint, in part 

because it lacks sufficient information to admit or deny same, and in part because of the 

vagueness and ambiguity of same.   

 2. The City admits that the Americans with Disabilities Act (“ADA”) was signed 

into law on July 26, 1990 and that the ADA is an important civil rights law for people with 

disabilities, but denies the remaining allegations of paragraph 2 of the Complaint, in part because 

of the vagueness and ambiguity of same.   
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 3. The City admits that paragraph 3 of the Complaint accurately quotes one phrase 

from one sub-section of the ADA, 42 U.S.C. § 12101(b).   

 4. The City admits that paragraph 4 of the Complaint accurately quotes one phrase 

of one regulation issued pursuant to Section 504 of the Rehabilitation Act of 1973, as amended, 

29 U.S.C. § 794.   

 5. The City denies the allegations of paragraph 5 of the Complaint, in part because 

of the vagueness and ambiguity of same.   

 6. The City admits that, in October 2004, Defendant began a demonstration project 

involving bus service between Fountain, Colorado, and Denver, Colorado, with stops in 

Colorado Springs, Monument, Castle Rock, and several locations in the Denver metropolitan 

area, and that this service is called the Front Range Express (“FREX”), as alleged in paragraph 6 

of the Complaint, but affirmatively states that the Federal Transit Administration (sometimes 

referred to herein as “FTA”) designated FREX as a “demand responsive system” under the 

ADA, 42 U.S.C. § 12141(1), in the federal grant process.   

 7. The City admits that it began the FREX demonstration project with the assistance 

of a grant from the Federal Transit Administration, that the grant described the service to be 

provided as a “demand responsive system,” and that FREX has a set schedule, with a fixed route 

and fixed bus stops, as alleged in paragraph 7 of the Complaint, but affirmatively states that the 

Federal Transit Administration designated FREX as a “demand responsive system” under the 

ADA, 42 U.S.C. § 12141(1), in the federal grant process.   

 8. The City admits that some buses purchased by Defendant for the FREX service 

do not have wheelchair lifts, but denies the remaining allegations in paragraph 8 of the 
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Complaint, in part because it lacks sufficient information to admit or deny same, and in part 

because of the vagueness and ambiguity of same.   

 9. The City denies the allegations of paragraph 9 of the Complaint.   

 10. The City admits the allegations of paragraph 10 of the Complaint.   

 11. The City admits the allegations of paragraph 11 of the Complaint.   

 12. The City believes that Plaintiff is an organization with an unknown number of  

members, who are individuals with disabilities and allies, but the City lacks sufficient 

information to admit or deny the remaining allegations of paragraph 12 of the Complaint, and 

therefore denies same.   

 13. The City admits the allegations of paragraph 13 of the Complaint.  

 14. The City denies the allegations of paragraph 14 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 15. The City admits that FREX is a demonstration project providing designated 

public transportation in the form of vehicles operated along a prescribed route according to a 

fixed schedule, as alleged in paragraph 15 of the Complaint, but denies the remaining allegations 

of paragraph 15 of the Complaint, and affirmatively states that the Federal Transit 

Administration designated FREX as a “demand responsive system” under the ADA, 42 U.S.C. § 

12141(1), in the federal grant process.   

 16. The City admits that FREX is a demonstration project providing designated 

public transportation in the form of vehicles operated along a prescribed route according to a 

fixed schedule, as alleged in paragraph 16 of the Complaint, but denies the remaining allegations 
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of paragraph 16 of the Complaint, and affirmatively states that the Federal Transit 

Administration designated FREX as a “demand responsive system” under the ADA, 42 U.S.C. § 

12141(1), in the federal grant process.   

 17. The City admits that some FREX buses do not have wheelchair lifts, but denies 

the remaining allegations of paragraph 17 of the Complaint.   

 18. The City denies the allegations of paragraph 18 of the Complaint.   

 19. The City denies the allegations of paragraph 19 of the Complaint.   

 20. The City denies the allegations of paragraph 20 of the Complaint.   

 21. The City denies the allegations of paragraph 21 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 22. The City denies the allegations of paragraph 22 of the Complaint. 

 23. The City denies the allegations of paragraph 23 of the Complaint, in part because 

it lacks sufficient information to admit or deny same.   

 24. The City denies the allegations of paragraph 24 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 25. The City denies the allegations of paragraph 25 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 26. The City admits that the FREX website, www.frontrangeexpress.com, which is 

only one form or communications to the public regarding FREX’s services, schedule and route, 
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is not accessible to certain individuals with vision impairments, but denies the remaining 

allegations of paragraph 26 of the Complaint.   

 27. The City admits that Plaintiff and FREX officials and representatives have 

corresponded, but denies the remaining allegations of paragraph 27 of the Complaint, in part 

because it lacks sufficient information to admit or deny same, and in part because of the 

vagueness and ambiguity of same.   

 28. The City admits that Plaintiff has employees, board members, and members who 

use wheelchairs, but denies the remaining allegations of paragraph 28 of the Complaint, in part 

because it lacks sufficient information to admit or deny same.   

 29. The City denies the allegations of paragraph 29 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 30. The City denies the allegations of paragraph 30 of the Complaint.  

 31. The City denies the allegations of paragraph 31 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 32. The City denies the allegations of paragraph 32 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 33. The City denies the allegations of paragraph 33 of the Complaint, and its subparts.   
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 34. The City denies the allegations of paragraph 34 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.  

 35. The City denies the allegations of paragraph 35 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 36. The City denies the allegations of paragraph 36 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 37. The City denies the allegations of paragraph 37 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 38. The City denies the allegations of paragraph 38 of the Complaint, in part because 

it lacks sufficient information to admit or deny same, and in part because of the vagueness and 

ambiguity of same.   

 39. The City denies the allegations of paragraph 39 of the Complaint, in part because 

it lacks sufficient information to admit or deny same.   

 40. The City denies that Plaintiff has standing to assert the claims in this action, and 

denies the allegations of paragraph 40 of the Complaint, and affirmatively states that individuals, 

if any, who have suffered cognizable injuries proximately caused by a violation of the ADA or 

the Rehabilitation Act are the proper party-plaintiffs.  
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 41. The City admits and denies the allegations of paragraph 41 of the Complaint, as 

admitted and denied hereinabove.  

 42. The City admits the allegations of paragraph 42 of the Complaint.   

 43. The City denies the allegations of paragraph 43 of the Complaint.   

 44. The City denies the allegations of paragraph 44 of the Complaint.   

 45. The City denies the allegations of paragraph 45 of the Complaint. 

 46. The City denies the allegations of paragraph 46 of the Complaint. 

 47. The City denies the allegations of paragraph 47 of the Complaint. 

 48. The City denies the allegations of paragraph 48 of the Complaint. 

 49. The City admits and denies the allegations of paragraph 49 of the Complaint as 

admitted and denied hereinabove.  

 50. The City admits that FREX is a “program or activity receiving Federal financial 

assistance,” as provided in Section 504(a) of the Rehabilitation Act, 29 U.S.C. § 794(a), and 

affirmatively states that Section 504 of the Rehabilitation Act does not use the term “federal 

funding,” as alleged in paragraph 50 of the Complaint.   

 51. The City denies the allegations of paragraph 51 of the Complaint.   

 52. The City denies the allegations of paragraph 52 of the Complaint.   

 53. The City denies the allegations of paragraph 53 of the Complaint.   

 54. The City denies the allegations of paragraph 54 of the Complaint.   

 55. The City denies each and every allegation of the Complaint not specifically 

admitted herein.   
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 56. Each and every denial set forth above shall be deemed a Separate Defense, where 

appropriate, and each and every Separate Defense set forth below shall be deemed a response to 

the allegations of the Complaint, where appropriate.  

FIRST SEPARATE DEFENSE 

 The Complaint fails to state a claim upon which relief can be granted.  

SECOND SEPARATE DEFENSE 

 Plaintiff lacks standing.   

THIRD SEPARATE DEFENSE 

 Plaintiff’s claim is moot, as the City continues to enhance the accessibility of FREX 

service to individuals with disabilities.   

FOURTH SEPARATE DEFENSE  

 FREX, designated by the FTA as a “demand responsive system,” when viewed in its 

entirety, provides a level of service to individuals with disabilities equivalent to the level of 

service provided for individuals without disabilities, pursuant to 42 U.S.C. § 12144. 

FIFTH SEPARATE DEFENSE 

 If FREX were deemed a “fixed route system,” the City has made, from the start of the 

FREX program and continuing to date, and the City continues to make, good faith efforts to 

purchase used buses, for use on the FREX system, that are readily accessible to and usable by 

individuals with disabilities, including individuals who use wheelchairs, pursuant to 42 U.S.C. § 

12142(b).   
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SIXTH SEPARATE DEFENSE 

 The City purchased some buses for FREX that did not have wheelchair lifts only after a 

lengthy procurement process in which the City unsuccessfully sought to purchase buses with 

wheelchair lifts, only to find a shortage of such vehicles, and in which the City learned that 

waiting until its entire fleet of buses had wheelchair lifts would significantly impair its 

transportation services for the community.   

SEVENTH SEPARATE DEFENSE 

 The City continues in its good faith efforts to procure for FREX buses that are readily 

accessible to and usable by individuals with disabilities, including individuals who use 

wheelchairs.   

EIGHTH SEPARATE DEFENSE 

 When an accessibility feature of a FREX bus is out of order, the City takes reasonable 

steps to accommodate any passenger with a disability who would otherwise use that feature.   

NINTH SEPARATE DEFENSE 

 If a FREX bus is not accessible to a passenger in a wheelchair, FREX promptly provides 

alternative transportation to that passenger, within approximately 30 minutes.   

TENTH SEPARATE DEFENSE 

 The buses used by FREX, and their wheelchair lifts, are subject to a system of regular 

and frequent maintenance checks, and, when broken, are promptly repaired.   

ELEVENTH SEPARATE DEFENSE 

 FREX is a “commuter bus service,” within the meaning of 49 C.F.R. § 37.3.   
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TWELFTH SEPARATE DEFENSE 

 FREX’s website is not subject to Title II of the ADA or the Rehabilitation Act.   

THIRTEENTH SEPARATE DEFENSE  

 Compensatory damages are not recoverable under either Title II of the ADA or Section 

504 of the Rehabilitation Act, because the City has not intentionally discriminated against 

disabled passengers.   

FOURTEENTH SEPARATE DEFENSE 

 Sovereign immunity bars Plaintiff’s recovery of compensatory damages against the City.   

FIFTEENTH SEPARATE DEFENSE  

 Plaintiff failed reasonably to mitigate damages. 

SIXTEENTH SEPARATE DEFENSE 

 Plaintiff’s Complaint is frivolous and/or groundless, entitling the City to an award of 

attorney fees and costs.   

 WHEREFORE, Defendant requests that Plaintiff’s Complaint be dismissed with 

prejudice, that Plaintiff’s claims be dismissed with prejudice, that the City be awarded its 

attorney fees and costs incurred in the defense of this matter, and for such other and further relief 

as this Court deems appropriate.   
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 Dated this ____ day of February, 2005.  

      Respectfully submitted,  
 
 
      ______________________________________ 
      Theodore A. Olsen, Esq.  
      SHERMAN & HOWARD 
      D.C. Box 12  
      633 17th Street, Suite 3000  
      Denver, CO 80202  
      Telephone:  (303) 297-2900 
      Facsimile:   (303) 298-0940  
 
      Stacy L. Rouse, Esq.  
      Deputy City Attorney   
       CITY OF COLORADO SPRINGS, COLORADO  
      30 South Nevada Street, Suite 501  
      P.O. Box 1575, Mail Code 510  
      Colorado Springs, CO 80903 
      Telephone:  (719) 385-5909 
      Facsimile:   (719) 385-5535  
 
      Attorneys for Defendant  
 
 
Address of Defendant:  
30 South Nevada Street, Suite 501  
P.O. Box 1575, Mail Code 510  
Colorado Springs, CO 80903 
 

CERTIFICATE OF SERVICE  
 

 I hereby certify that on this _____ day of February 2005, a true and correct copy of the 
foregoing ANSWER was served via U.S. Mail, postage prepaid upon the following:  
 
Kevin W. Williams, Esq.  
Legal Program Director  
Colorado Cross-Disability Coalition  
655 Broadway, Suite 775  
Denver, CO 80203  
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Timothy P. Fox, Esq.  
Amy F. Robertson, Esq.  
Fox & Robertson, P.C.  
910 16th Street, Suite 610   
Denver, CO 80202  
 
 
      _____________________________________ 


