
Below are background facts on the litigation and on the ADA and other access laws: 

BACKGROUND FACTS ABOUT LUCAS V. KMART AND THE SETTLEMENT

! Timeline

! Case filed in October, 1999 by Carrie Ann Lucas in the United States District
Court for the District of Colorado.  Case is pending before Judge John L. Kane.  

! In May, 2000, amended to allege a class action; added Plaintiffs Julie Reiskin and
Debbie Lane.  The three original plaintiffs are all from Colorado.  

! Certified as a nationwide class action in 2005.  

! Class Counsel:  

! The case was filed by Amy Robertson and Tim Fox of Fox & Robertson, P.C. in
Denver.  

! After the class was certified last year, they were joined as co-lead counsel by Bill
Lann Lee, of the San Francisco law firm of Lieff, Cabraser, Heimann & Berstein. 
Mr. Lee was the head of the Civil Rights Division in the United States
Department of Justice during the Clinton Administration.  In that capacity, he had
responsibility for enforcing the ADA.  

! Other Class Counsel include:

! Kevin W. Williams, Colorado Cross Disability Coalition, Denver, CO
! Brian East, Advocacy, Inc., Austin, TX.
! Steve Greenberger, DePaul Law School, Chicago, IL.
! Mari Mayeda, San Francisco, CA
! Tony Lawson, San Francisco, CA

! Settlement requires the following:  

! All stores will be surveyed either by Evan Terry Associates (ETA), a firm of
nationally-recognized access compliance experts recommended by Class Counsel,
or by Kmart personnel trained by ETA experts. 

! All stores will be brought into substantial compliance with the Department
of Justice Standards for Accessible Design, part of the regulations
implementing the ADA. 

! Time frame for completion of architectural work:  a seven-and-a-half year
period following court approval. 



! Compliance will be verified by random surveys by ETA and through an
online database developed by ETA and accessible to both Kmart and
Plaintiffs.  

! Kmart will ensure that the following policies will be implemented within three
months of final approval:  

! Service counters, fitting rooms, restrooms and parking spaces will be on
an accessible route for people who use wheelchairs, and will be
maintained unobstructed.  

! “Aisle stacks” -- that is, displays stacked in the aisles -- will be limited to
the pantry or grocery areas.  

! In most areas of most stores, Kmart will provide a 32-inch path to at least
one side of all clothing racks and all sides between smaller “four-way”
racks.

! Because some clothing racks may still be inaccessible under this
settlement, Kmart will provide customers who use wheelchairs or scooters
with two-way communication devices that they can use to request
assistance.  

! Kmart will train its personnel to implement the agreed policies. 

! The parties will monitor compliance through a website seeking input from
customers with disabilities, through “mystery shoppers,” through a toll-
free telephone line, and through in-store customer comment form.

! Kmart will pay $13 million in damages to Kmart shoppers from seven states
(California, Colorado, Hawai’i, Massachusetts, New York, Oregon, and Texas). 
Damages take the form of $8 million in cash and $5 million in gift cards.  

! We have also asked the Court to certify a “sub-class” of individuals from those
seven states.  To do this, we have asked the Court to add five additional plaintiffs
who have shopped at Kmart stores in the six states other than Colorado.  

! Next steps:

! On March 22, the parties will go before Judge Kane to request preliminary
approval of the settlement.  (Because it is a class action, the Court is required to
approve any settlement.)

! If Judge Kane approves, notice will go out by publication in an attempt to make as



many class members as possible aware of the settlement.  Class members will
have the opportunity to object to the settlement and be heard in Court, and will
also be instructed on the procedure to make claims.  

! A hearing will be held on July 27 to determine whether the Court will grant final
approval to the settlement.  

BACKGROUND FACTS ON THE ADA AND STATE ACCESS LAWS

! The Americans with Disabilities Act was passed in 1990.  Among its purposes were “to
assure equality of opportunity, full participation, independent living, and economic self-
sufficiency” for individuals with disabilities.  

! Title III of the ADA prohibits discrimination in places of public accommodation,
including retail stores.  Discrimination includes both inaccessible premises and
discriminatory policies.  

! Title III allows people with disabilities to file suit to challenge and correct inaccessible
premises and policies.  It does not have a damages provision.   

! The standards for accessibility under the ADA are contained in regulations called the
Department of Justice Standards for Accessible Design.  These have been available --
along with a great deal of technical assistance -- on the DOJ’s website:  www.ada.gov.  

! California has had a disability civil rights law that requires architectural compliance since
1969.  

! Since 1982, California’s building code has included comprehensive disability access
provisions.

! The ability to shop independently is essential both to full participation and economic self-
sufficiency for people who use wheelchairs, as well as to simple human dignity. 

! Both the ADA and California state law rely on individuals to file lawsuits to enforce these
standards. 

! Both individual suits forcing individual premises to comply and large class actions that
help bring entire chains into compliance play important roles in ensuring access and thus
independence for individuals who use wheelchairs or scooters.  
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