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PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, by and through undersigned counsel and pursuant to Rule 56, Colorado Rules of
Civil Procedure, hereby moves this Court for entry of Summary Judgment in Plaintiff’s favor
and against Defendant under the Colorado Open Records Act (“CORA”), Colo. Rev. Stat. § 24-
72-201, et seq., and the Colorado Criminal Justice Records Act (“CCJRA”), Colo. Rev. Stat. §
24-72-301, et seq.

FACTUAL BACKGROUND

Plaintiff Colorado Cross-Disability Coalition (“CCDC”) is a nonprofit disability rights
membership organization whose mission statement is the following:  CCDC Advocates for
Social Justice for People with All Types of Disabilities.1  That mission includes ensuring that the

1 Affidavit of Kevin W. Williams (“Williams Aff.”) 1 ¶ 3.
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civil rights of persons with disabilities are protected.2  CCDC’s Legal Program was established
to ensure that the and laws designed for that purpose are enforced.3  The regulations
implementing Title II of the Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12131, et
seq., require, inter alia that all public entities “shall take appropriate steps to ensure that
communications with . . . [people] with disabilities are as effective as communications with
others.”  28 C.F.R. § 35.160(a)(1).  A Sheriff’s office is a “public entity” under Title II.  42
U.S.C. § 12131(1); Pennsylvania Dept. of Corr. v. Yeskey, 524 U.S. 206, 213 (1998) (Title II of
the ADA unambiguously applies to corrections and operation of detention facilities).  To meet
the effective communications obligation, “[a] public entity shall furnish appropriate auxiliary
aids and services [including sign language interpreters and telecommunications devices for the
deaf] where necessary to afford individuals with disabilities . . . an equal opportunity to
participate in, and enjoy the benefits of, a service, program, or activity of a public entity.”  28
C.F.R. §§ 35.104 and 35.160(b)(1).  Defendant is also obligated to provide information as to the
existence and location of accessible services, activities and facilities, as well as information
regarding Defendant’s provision of auxiliary aids and services for communication.  28 C.F.R. §§
35.106 and 35.163.

Beginning in 2010, Plaintiff was contacted by deaf individuals who had been arrested by
police and sheriff’s deputies and detained in county sheriff’s departments’ detention facilities in
several counties, and who alleged they were never offered or provided sign language interpreters
and telecommunications devices.4  CCDC began investigating and discovered that few, if any,
county sheriff’s departments had the kinds of policies, practices and procedures in place that
would enable them to address their obligations under the ADA’s communication regulations. 
Determined to get to what CCDC believed was the cause of the unlawful discrimination -- a lack
of policies, practices and procedures -- CCDC then sent requests to sixty Colorado county
Sheriff’s offices seeking access to their policies and implementation of the ADA directives.

As part of that effort, on January 24, 2012, Plaintiff sent a request to the custodian of
records for Conejos County Sheriff’s Office.5  Plaintiff’s records request sought, the following:

• Any and all documents and/or policies relating to the provision of sign language
interpreters for arrestees of the Sheriff.

2 Id. at 1 ¶ 4.

3 Id. at 1 ¶ 5.

4 Id. at 1-2 ¶ 6.

5 See Affidavit of Briana McCarten (“McCarten Aff.”) 1 ¶3, Ex. B-1.
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• Any and all documents and/or policies relating to the provision of sign language
interpreters for detainees and/or inmates of the Conejos County Jail.

• Any and all documents and/or policies relating to the provision of
telecommunications devices for the deaf by the Sheriff and/or the Conejos County
Jail.

• Any and all records from January 2000 through the present day relating to a
person who is deaf or hard of hearing requesting the assistance of a sign language
interpreter while in the custody of the Sheriff.

• Any and all records from January 2000 through the present day relating to a sign
language interpreter being provided to a person who is deaf or hard of hearing
who is in the custody of the Sheriff and/or at the Conejos County jail.

• Any and all records from January 2000 through the present day relating to a deaf
inmate requesting any auxiliary aids and services as defined in 42 U.S.C. § 12103
other than a sign language interpreter while in the custody of the Sheriff and/or at
the Conejos County jail.

• Any and all records from January 2000 through the present day relating to any
auxiliary aids and services as defined in 42 U.S.C. § 12103 other than a sign
language interpreter being provided by the Sheriff and/or Conejos County jail to a
deaf inmate.

Defendant did not respond.  

As a result, Plaintiff engaged its Legal Program staff who had to divert a significant
amount of time, as is detailed in billing statements previously provided to the Court,6 trying to
obtain the requested records.  On March 22, 2012, Plaintiff’s counsel sent a CORA Notice to

6 See Exhibit A to Plaintiff’s Motion for Reasonable Attorneys’ Fees and Costs
Pursuant to Colo. Rev. Stat. § 24-72-204(5) and 24-72-305(7), filed June 15, 2012 (“Motion for
Fees”), Exhibit A to Plaintiffs’ Supplemental Motion for Reasonable Attorneys’ Fees and Costs
Pursuant to Colo. Rev. Stat. § 24-72-204(5) and 24-72-305(7), filed August 7, 2012
(“Supplemental Motion for Fees”), and Exhibit A-1 to Plaintiff’s Second Supplemental Motion
for Reasonable Attorneys’ Fees and Costs Pursuant to Colo. Rev. Stat. § 24-72-204(5) and 24-
72-305(7), filed September 18, 2012 (“Second Supplemental Motion for Fees”).
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Defendant,7 informing Defendant of Plaintiff’s intent to apply to the Court for an order to make
Defendant provide the requested records.  Defendant did not respond.  

On April 25, 2012, Plaintiff filed its application for an order to show cause why the Court
should not order Defendant to produce the requested records under both the CORA and CCJRA. 
This Court granted Plaintiff’s application on May 1, 2012, and set a show-cause hearing for May
16, 2012.  

Defendant did not communicate with Plaintiff regarding its request in any manner
whatsoever for nearly four months prior to the day of the show cause hearing.8  Then, minutes
before the scheduled hearing, Sheriff Robert Gurule appeared.9  This Court permitted Plaintiff’s
counsel and Sheriff Gurule meet in a jury room.  After a brief meeting, the parties informed the
Court that Sheriff Gurule had produced records and had represented the documents produced
were all of the records in Defendant’s possession that were responsive to Plaintiff’s request.  At
the hearing, Sheriff Gurule made no record that the Sheriff believed the documents were subject
to any exception either under the CORA or the CCJRA.  He simply produced them.  The Sheriff
also provided no explanation why he withheld the responsive documents for so long and had not
communicated with Plaintiff or Plaintiff’s counsel.

Defendant’s denial of access to the records for months, without communicating with
Plaintiff whatsoever, was improper, and in and of itself violates the CORA and CCJRA as a
matter of law.  In addition, such withholding was arbitrary and capricious as a matter of law. 
Plaintiff seeks a determination from this Court that Defendant is liable for the improper
withholding of records, and a finding that Defendant’s unexplained withholding of responsive
records was arbitrary and capricious.

Though not necessary for determination of the questions posed in this Motion,
Defendant’s conduct following the May 16, 2012 hearing serves to demonstrate Defendant’s
improper, and arbitrary and capricious, treatment of its obligations.

Following the May 16, 2012 hearing, the Court set the following schedule: Plaintiff had
thirty days to file its request for fees; then, if the Sheriff disagreed, the Sheriff was to have the
county attorney submit a response within thirty days if the parties did not work it out.  Minute
Order, May 16, 2012 (“May 16 Order”).  On May 23, 2012, Plaintiff sent the Sheriff a draft

7 See Colo. Rev. Stat. § 24-72-204(5).  The CCJRA does not contains such a notice
requirement.

8 See Affidavit of Andrew C. Montoya (“Montoya Aff.”) 2 ¶¶ 8 and 13.

9 Id. at 2 ¶ 6. 

4



settlement agreement and an offer to resolve the case informally.  The Sheriff never responded. 
Montoya Aff. 2 ¶¶ 9-10.  Therefore, on June 15, 2012, Plaintiff filed its motion for fees and costs
timely and served the Sheriff.  McCarten Aff. 1 ¶ 5.  Thirty days later, neither the Sheriff nor the
County attorney responded.  

Accordingly, Plaintiff filed its Motion for Clerk’s Entry of Default Pursuant to Colo. R.
Civ. P. 55(a) (“55(a) Motion”) on July 20, 2012.  Plaintiff’s Motion for Entry of
Default was served on Defendant by regular mail on that same day.  McCarten Aff. 1¶ 6. 
Defendant did not respond to Plaintiff’s Motion for Entry of Default.

On August 7, 2012, Plaintiff requested a default judgment be entered in this case and
that the Court award Plaintiff its reasonable attorneys’ fees and costs as set forth in Plaintiff’s
Motion for Fees and Supplemental Motion for Fees.  On August 16, 2012, for the first time,
Stéphane Walter Atencio, Conejos County Attorney, contacted undersigned counsel.10  Mr.
Atencio imparted in an email message he had heard about the motion for default the day before
and had not seen any pleadings or the Plaintiff’s original CORA request.11  As this series of
events illustrates, even after the hearing, and despite the Court’s May 16 Order, Defendant
continued to ignore its obligations in this case.

Plaintiff’s Statement of Undisputed, Material Facts

1. Defendant admits Plaintiff mailed its request for records to Defendant on January
24, 201212 and has not controverted that Defendant received it shortly after
January 24, 2012.  See n. 12.

2. Plaintiff did not receive a response.13

3. Plaintiff mailed a CORA Notice14 to Defendant on March 22, 2012, and

10 Montoya Aff. 2 ¶ 11.

11 Id. at 2 ¶ 12.

12 Defendant’s Response to Motion for Attorney Fees (“Def’s Resp.”) 2 ¶ 1.

13 Montoya Aff. 2 ¶ 8.

14 The CORA requires the requester of records who has not been provided the
records to send a notice to the custodian at least three business days in advance of filing an
application, notifying the custodian of intent to “apply to the district court of the district wherein
the record is found for an order directing the custodian of such record to show cause why the
custodian should not permit the inspection of such record.”  Colo. Rev. Stat. § 24-72-204(5). 
Plaintiff refers to this as the “CORA Notice.”  The CCJRA, discussed infra has no similar
requirement.
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Defendant received Plaintiff’s CORA Notice on March 26, 2012.15

4. Plaintiff did not receive a response.16

5. Thirty days later,17 on April 25, 2012, Plaintiff filed its Application for Order to
Show Cause Why the Conejos County Sheriff Should Not Permit Inspection of
Records Requested pursuant to the Colorado Open Records Act (“CORA”),
pursuant to Colo. Rev. Stat. § 24-72-204(5), and the Colorado Criminal Justice
Records Act (“CCJRA”) pursuant to Colo. Rev. Stat. § 24-72-305(6) (hereinafter
“Application”).

6. In its Order entered May 1, 2012 (“May 1 Order”), this Court “Granted With
Amendments” Plaintiff’s Application and ordered Defendant to show cause at a
hearing on May 16, 2012.18

7. Defendant was served with copies of the Court’s May 1 Order pursuant to Rule 5,
Colorado Rules of Civil Procedure, on May 3, 2012, and by personal service on
May 6, 2012.19

8. Minutes before the show cause hearing on May 16, 2012, Robert Gurule, Conejos
County Sheriff, entered the Courtroom and introduced himself to the

15 Def.’s Resp. 2 ¶ 3; see also Affidavit of Briana McCarten, submitted with
Plaintiff’s Motion for Absentee Testimony (“McCarten Aff. I”) 2 ¶ 9, Exs. A-3, A-4; Affidavit of
Briana McCarten, submitted with Plaintiff’s Motion for Fees (“McCarten Aff. II”) 2 ¶¶ 8-9;
Affidavit of Andrew C. Montoya, submitted with Plaintiff’s Motion for Fees (Montoya Aff. I”) 2
¶¶ 10-11.

16 Montoya Aff. 2 ¶ 8; McCarten Aff. 1 ¶ 4.

17 See Def.’s Resp. 2 ¶ 4.  Defendant identifies the dates correctly, but miscalculates
the number of days between March 22 and April 25 and represents that Plaintiff filed its
Application “[t]hree days” after sending its CORA Notice.  Under the CCJRA, no prior notice is
required before an aggrieved requestor may file can Application.

18 See May 1 Order (“Granting with Amendments” Plaintiff’s Application and
setting hearing “whereupon [Defendant] shall show cause”); see also this Court’s Order, entered
May 4, 2012 (granting Plaintiff’s Motion for Absentee Testimony Pursuant to Colo. R. Civ. P.
43(i) (“Ms. McCarten shall be permitted to testify at the hearing in this matter”)).

19 See McCarten Aff. II 2 ¶ 12; Pl.’s Cert. of Service re: May 1, 2012 and May 4,
2012 Orders, filed May 7, 2012; Affidavit of Service, filed May 10, 2012.
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undersigned.20

9. Defendant admits it did not respond to Plaintiff’s request for records or
communicate with Plaintiff in any manner regarding Plaintiff’s request for
records prior to Sheriff Gurule appearing at the hearing on May 16, 2012.21

10. The Court permitted Sheriff Gurule and the undersigned to confer briefly before
the show cause hearing began.22

11. During the conference between Sheriff Gurule and the undersigned, Sheriff
Gurule produced records to Plaintiff’s counsel and represented the records
produced constituted all records in the Sheriff’s possession that were responsive
to Plaintiff’s January 24, 2012 request.23

12. On May 16, 2012, the Sheriff and Plaintiff’s counsel addressed this Court on the
 record.  Plaintiff informed this Court that the Sheriff had produced a copy of records responsive
to Plaintiff’s Request, and Plaintiff would continue to seek recovery of attorney fees and costs.24

13. At the May 16, 2012 hearing, this Court: (1) instructed Plaintiff’s counsel to file
its request for attorney fees and costs within thirty days; (2) ordered the Sheriff to
either reach an agreement with Plaintiff or, if necessary, to turn the matter over to
the County Attorney if the Sheriff was not in agreement with the request for
attorney fees; and (3) ordered the Sheriff’s response to Plaintiff’s request to be
due thirty days after Plaintiff’s filed their request if the parties had not reached an
agreement.25

14. As instructed, Plaintiff filed its Motion for Fees on June 15, 2012.

15. Defendant did not file a response to Plaintiff’s Motion for Fees thirty days after
Plaintiff’s Motion for Fees was filed.

20 Montoya Aff. 2 ¶ 6.

21 Def.’s Resp. 2 ¶¶ 3 - 4; see also Montoya Aff. 2 ¶ 8.

22 Def.’s Resp. 3 ¶ 10.

23 Def.’s Resp. ¶ 10.

24 Def.’s Resp. 3 ¶ 11.

25 Montoya Aff. 2 ¶ 7; Def.’s Resp. 3 ¶ 11.  See also, May 16 Order.
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16. On July 20, 2012, after the deadline for Defendant’s response to the Motion for
Fees had passed, Plaintiff filed its 55(a) Motion.

17. Defendant did not file a response to Plaintiff’s 55(a) Motion.

18.  On August 7, 2012, pursuant to Colo. R. Civ. P. 55(b), Plaintiff filed its Motion
for Default Judgment (“55(b) Motion”).

19. Mr. Atencio, the Conejos County Attorney, first contacted Plaintiff’s counsel
regarding this case on August 16, 2012.26

20. Mr. Atencio entered his appearance on behalf of Defendant on August 21, 2012,
and filed Defendant’s responses to Plaintiff’s Fees Motion and 55(b) Motion on
September 10, 2012.

These undisputed facts establish violations of the CORA with respect to the first through
third bullet points in Plaintiff’s request, and violations of the CCJRA with respect to the fourth
through seventh bullet points in Plaintiff’s request.  Inspection of records under both the CORA
and the CCJRA requires access to those records at a reasonable time.  Withholding records until
a Court rules the parties must appear in court, as the Sheriff did, is not proper under either law.  
As explained below, Defendant’s months-long improper withholding of records creates liability
under the CORA and under the CCJRA.

These undisputed facts also establish a clear pattern of behavior by Defendant of ignoring
its obligations under the open records laws and of non-compliance with this Court’s orders.  If
the purposes of the open records laws are to be upheld, such conduct must be deterred.

ARGUMENT

I. Standard of Review.

Rule 56 of the Colorado Rules of Civil Procedure provides: 

A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain
declaratory judgment may, after the expiration of 21 days from the
commencement of the action . . . move with or without supporting affidavits for a
summary judgment in the claiming party’s favor upon all or any part thereof. . . . 
The judgment sought shall be rendered forthwith if the pleadings . . . together
with the affidavits, if any, show that there is no genuine issue as to any material
fact and the moving party is entitled to a judgment as a matter of law.

26 Montoya Aff. 2 ¶ 12, Ex. A-1. 
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Colo. R. Civ. P. 56(a) and (c).  “A summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although there is a genuine issue as to the amount of
damages [or the amount of reasonable attorneys’ fees and costs to be awarded].”  Colo. R. Civ.
P. 56(c).

“Summary judgment is appropriate when the pleadings and supporting documents clearly
demonstrate that no issues of material fact exist and the moving party is entitled to judgment as a
matter of law.”  A.C. Excavating v. Yacht Club II Homeowners Ass’n, Inc., 114 P.3d 862, 865
(Colo. 2005).  Plaintiff’s motion is based on undisputed facts explained above.  Without
explanation, Defendant withheld responsive documents from January 24, 2012 to May 16, 2012. 
For the following reasons, based on these undisputed facts, Plaintiff is entitled to judgment as a
matter of law under the CORA and CCJRA’s common provisions for liability.

II. Colorado’s Open Records Laws

A. CORA

Under the CORA, “[a]ll public records shall be open for inspection by any person at
reasonable times . . . .”  Colo. Rev. Stat. § 24-72-203(1)(a).  “The custodian of any public
records shall allow any person the right of inspection of such records or any portion thereof”
unless inspection would be contrary to any state statute, federal stature or regulation, court rules,
or “the requirements of any joint rule of the senate and the house of representatives pertaining to
lobbying practices[,]” the public interest, and several other grounds inapplicable in this case. 
Colo. Rev. Stat. § 24-72-204(1).  In addition, Colorado law specifically requires that certain
records of Sheriff’s Offices be available to the public pursuant to the CORA.

Every sheriff . . . shall keep his or her respective office at the county seat of the
county and in the office provided by the county, if any such has been provided,
or, if there is none provided, then at such place as the board of county
commissioners shall direct. Subject to the provisions of part 2 of article 72 of title
24, C.R.S., and any judicially recognized right of privacy, all books and papers
required to be in such offices shall be open to the examination of any person, but
no person, except parties in interest, or their attorneys, shall have the right to
examine pleadings or other papers filed in any cause pending in such court.  

Colo. Rev. Stat. § 30-10-101(1)(a).  This statute has been in existence for decades, and was
amended in 2010 to remove from its purview clerks of county and district courts.  See 2010
Colo. Sess. Laws Ch. 161, p. 566 (H.B. 10–1062).  By amending this statute in 2010 to remove
clerks of county and district courts from being available through the CORA, and as discussed in
Subsection B., infra, the General Assembly reaffirmed that many records held by Sheriff’s
Offices must be available under the CORA.

Under the CORA, the term “‘[p]ublic records’ means and includes all writings made,
maintained, or kept by the state, any agency, institution, a nonprofit corporation . . . or political
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subdivision of the state . . . .”  Colo. Rev. Stat. § 24-72-202.  Similarly, the term “‘[w]ritings’
means and includes all books, papers, maps, photographs, cards, tapes, recordings, or other
documentary materials, regardless of physical form or characteristics.  ‘Writings’ includes
digitally stored data, including without limitation electronic mail messages, but does not include
computer software.”  Colo. Rev. Stat. § 24-72-202(7).

Defendant is a department of Conejos County, see Colo. Rev. Stat. § 30-10-501, et seq.,
which is a political subdivision of the state.  Colo. Rev. Stat. § 24-72-202(5).  See also Colo.
Rev. Stat. § 29-1-901(2) (defining “political subdivision” in section regarding open records of
local government-financed entities to include county and law enforcement authorities). 
Consequently, its records, which do not constitute “criminal justice records,” see Section I.B.,
infra, are “public records” or “writings” as those terms are defined in the CORA. 

Similarly, Plaintiff, a Colorado nonprofit corporation, is a “person” under the CORA.  
See Colo. Rev. Stat. § 24-72-202(3) (“‘Person’ means and includes . . . any corporation, limited
liability company, partnership, firm, or association.”).
   

The CORA imposes several affirmative obligations on custodians of “public records” and
“writings” once requests are made.  These affirmative obligations illustrate that custodians are
not permitted to stand silent in the face of a request until the hearing to show cause.

Custodians are required to “[t]ake such measures as are necessary to assist the public in
locating any specific public records sought and to ensure public access to the public records
without unreasonable delay or unreasonable cost.”  Colo. Rev. Stat. § 24-72-203(1)(b)(II).  The
CORA goes on:

If the public records requested are not in the custody or control of the person to
whom application is made, such person shall “forthwith” notify the applicant of
this fact [and] shall state in detail to the best of the person’s knowledge and belief
the reason for the absence of the records from the person’s custody or control, the
location of the records, and what person then has custody or control of the
records.

Colo. Rev. Stat. § 24-72-203(2)(a) (emphasis added).  Similarly, “[i]f the public records are . . .
in active use, in storage, or otherwise not readily available at the time an applicant asks to
examine them, the custodian shall “forthwith” notify the applicant of this fact . . . .”  Colo. Rev.
Stat. § 24-72-203(3)(a).  Moreover, “[t]he custodian of any public records shall allow any person
the right of inspection of such records or any portion thereof except on [enumerated] grounds[,]”
Colo. Rev. Stat. § 24-72-204(1), or “[t]he custodian may deny the right of inspection[,]” Colo.
Rev. Stat. § 24-72-204(2), and if requested, “shall cite the law or regulation under which access
is denied [which] shall be furnished forthwith to the applicant[,]” Colo. Rev. Stat. § 24-72-
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204(4) (emphasis added).

The CORA further provides the custodian of records with a means of seeking a judicial
determination of whether records should be produced or withheld if the custodian cannot
determine whether such records should be produced, and a safe harbor from attorneys’ fees.  See
Colo. Rev. Stat. § 24-72-204(6); Colo. Republican Party v. Benefield, No. 10CA2327, 2011 WL
5436483, at *9 (Nov. 10, 2011).  Importantly, where the requestor has brought a lawsuit to gain
access, as in this case, “[u]nless the court finds that the denial of the right of inspection was
proper, it shall order the custodian to permit such inspection and shall award court costs and
reasonable attorney fees to the prevailing applicant . . . .”  Colo. Rev. Stat. § 24-72-204(5).

B. CCJRA

The CCJRA, states, “The public policy of this state [is] that criminal justice agencies
shall maintain records of official actions . . .  and that such records shall be open to inspection by
any person and to challenge by any person in interest . . .  and that all other records of criminal
justice agencies in this state may be open for inspection as provided . . . by law.”  Colo. Rev.
Stat. § 24-72-301; see also Freedom Colorado Information, Inc. v. El Paso County Sheriff’s
Department, 196 P.3d 892, 899 (Colo. 2008) (“While . . . CORA and the CCJRA[] generally
favor broad disclosure of records, we have construed the CCJRA to favor somewhat less broad
disclosure.”); see generally Colo. Rev. Stat. §§ 24-72-304; 24-72-305. 

The term “‘[c]riminal justice records’ means all books, papers, cards, photographs, tapes,
recordings, or other documentary material, regardless of form or characteristics, that are made,
maintained, or kept by any criminal justice agency in the state for use in the exercise of functions
required or authorized by law or administrative rule . . . .”  Colo. Rev. Stat. § 24-72-302(4). 
Consequently, records in Defendant’s custody and control that it uses in the furtherance of its
statutory law enforcement duties are “criminal justice records.”  See Harris v. Denver Post
Corp., 123 P.3d 1166, 1172 (2005) (“Under Colorado law, a sheriff is an officer of the county,
the head of a law enforcement agency, and a peace officer.  A fundamental function of a peace
officer and his or her criminal law enforcement agency is to investigate crimes.” (citing Colo.
Rev. Stat. §§ 30-10-501 through 523; 16-2.5-103)).  This understanding is further supported by
the legislative history of the open records laws.  

In 1977, the General Assembly enacted the CCJRA.  See Land Owners United, LLC v.
Waters, No. 10CA1006, 2011 WL 3616176, at *6 (Colo. App. 2011) cert. granted, 11SC786,
2012 WL 3291834 (Colo. Aug. 13, 2012).  When the General Assembly enacted the CCRJA, it
removed the investigatory files exception related to law enforcement activities from the CORA
and inserted an exception into the CCJRA for such “records of investigations conducted by or of
intelligence information or security procedures of any sheriff . . . or any criminal justice
investigatory files compiled for any law enforcement purpose.”  Id. at *7.  The CORA and
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CCJRA were amended in 1988 to add the investigatory files exception back into the CORA.  Id.;
Colo. Rev. Stat. § 24-72-204(2)(a)(I).  While the 1988 amendments were being debated, Senator
Wells commented: “We have restored some language dealing with the custodians’ right to
protect the records of police departments or district attorneys or sheriff’s offices investigations
while they’re going on, investigations, so they don’t become public records.”  Land Owners,
supra.  

Also in 1977, the same year the CCJRA was enacted, the General Assembly amended
Section 101, Article 10, Title 30, Colorado Revised Statutes, to require that Sheriff’s Offices
make all books and papers required to be in such offices available “[s]ubject to part 2 of article
72 of title 24, C.R.S.,” which is the CORA.  Colo. Rev. Stat. § 30-10-101(1)(a).27  “The General
Assembly was not unaware of the existence of the statute when it enacted the [CCJRA]” and it
has not “repealed the pertinent language in section 30-10-101[.]” Office of State Court Adm’r,
994 P.2d at 428-29.  Thus, the General Assembly has required that criminal justice records are
records that relate to a Sheriff’s Office’s statutory law enforcement duties, and other records in a
Sheriff’s Office’s custody and control that do not relate to law enforcement duties are subject to
the CORA.  Colo. Rev. Stat. §§ 24-72-302(4); 30-10-101(1)(a); Harris, 123 P.3d at 1172
(discussing Sheriff’s statutory law enforcement duties); id at 1168, 116928 (“Because the Sheriff
obtained the recordings pursuant to a search warrant that has not been invalidated, and used them
to investigate crimes connected with the Columbine killings, they are criminal justice records
under the CCJRA . . . .” (emphasis added)).  Cf. Land Owners, supra at * 6 (discussing
Legislative Council report from CORA’s enactment in 1968, which addresses the CORA’s
investigatory files exception as “designed to continue the present discretionary policies of law
enforcement officials in releasing active criminal investigation records” (emphasis added)); Id at
*  7 (“These legislative developments appear to indicate that the General Assembly intended
certain criminal justice records compiled for law enforcement purposes to be exempt from
disclosure under CCJRA”).

As the legislative history makes clear, and as the Colorado Supreme Court reaffirmed in
Harris, 123 P.3d at 1168, 1169, records that involve a Sheriff’s Office’s statutory law
enforcement duties constitute criminal justice records.

In addition, the CCJRA provides explicit and thorough steps that custodians of records
must follow upon receipt of requests for records, requiring custodians of records to respond to
requests.  See Colo. Rev. Stat. §§ 24-72-304; 24-72-305.  The CCJRA requires that custodians of
records must provide access at a “reasonable time.”  Colo. Rev. Stat. § 24-72-304(1).  Although

27 See Williams Aff. at 2 ¶ 7, Ex. C-1.

28 This exact language appears twice in the decision, though the second instance
omits a comma.
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the CCJRA does not define “reasonable time,” under the CORA, “a ‘reasonable time’ shall be
presumed to be three working days or less [but] may be extended [to no more than] seven
working days[,]” but only if there are “extenuating circumstances” communicated to the
requestor in writing within three days of the records request.  Colo. Rev. Stat. § 24-72-
203(3)(b).29  If the custodian does not have custody or control of the requested records, the
custodian shall notify the requestor “forthwith,” and provide a statement as to why such
custodian does not have the records and who might have the records.  Colo. Rev. Stat. § 24-72-
304(2).  If the records requested are in a central repository for criminal justice records, the
custodian must “forthwith” forward the request to the central repository and “forthwith” notify
the requestor of the same, and the central repository must “forthwith” reply directly to the
requestor.  Colo. Rev. Stat. § 24-72-304(3).  If the custodian denies access to some or all of the
requested records, the requestor may request a written statement, which the custodian shall
provide within seventy-two hours, that cites the laws or regulations under which access is limited
or denied, as well as the nature of the public interest the custodian purports to be protecting.30 
Colo. Rev. Stat. § 24-72-305(5)-(6).  Critically, “[u]nless the court finds that the denial of
inspection was proper, it shall order the custodian to permit such inspection and, upon a finding
that the denial was arbitrary and capricious, it may order the custodian to pay the applicant’s
court costs and attorney fees . . . .”  Colo. Rev. Stat. 24-72-305(7) (emphasis added).

C. Application of Colorado’s Open Records Laws

“A court’s primary task in construing a statute is to give effect to the intent of the
General Assembly.”  Freedom Newspapers, 961 P.2d at 1153.  See also, Harris, 123 P.3d at
1170.  “Thus, courts should interpret statutes in accordance with their plain and ordinary
meaning.  Additionally, statutes must be construed as a whole.  Therefore, when interpreting a
statute, we must give consistent, harmonious, and sensible effect to all of its parts.”  Freedom
Newspapers, 961 P.2d at 1153. 

The similar obligations on custodians of records imposed by the open records laws,

29 The purposes, language, standards and analysis of CORA and CCJRA are so
similar, courts often look to the other statute, if needed, for interpretation.  See Freedom
Newspapers, Inc. v. Tollefson, 961 P.2d 1150, 1153 (Colo. Ct. App. 1998) (“when the General
Assembly uses the same words or phrases in different parts of a statute, then, in the absence of
any manifest indication to the contrary, the meaning attributed to the words or phrases in one
part of the statute should be ascribed to the same words or phrases found elsewhere in the
statute.”).

30 Although such a written statement is required only after a requestor’s request
following denial of access, it is clearly premised upon the custodian responding and denying
access in the first instance.
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construed sensibly and harmoniously, clearly establish that custodians must respond to requests
in some manner, and do so within a reasonable time.  See generally, Colo. Rev. Stat. §§ 24-72-
203 and 204; 24-72-303 through 305.  Neither law permits custodians to fail to respond at all to
requests, or to not, at least, communicate in some way with a requestor of records.  Neither law
seeks to compel a requestor of records to retain counsel, file a lawsuit and appear at a hearing
before the custodian acknowledges the request for the first time.  The statutes provide this as a
remedy, but their procedures are designed to prevent it.  In this case, Defendant did not respond
to Plaintiff’s request or communicate with Plaintiff in any manner whatsoever until the day of
the hearing.  Defendant’s action violates both the CORA and the CCJRA.  To hold otherwise
would frustrate the public policy underlying both laws: the “broad disclosure of records[.]” 
Freedom Colo. Info. Inc., 196 P.3d 892, 899 (Colo. 2008) (citing Harris, at 1171; Wick
Communications Co. v. Montrose County Bd. of County Comm., 81 P.3d 360, 364 (Colo. 2003)). 

Such a holding could also impermissibly lead to absurd results.  For instance, custodians
who are not in possession of requested records are required to forthwith notify the requestor, see
Colo. Rev. Stat. § 24-72-304(2), but custodians who are in possession would be permitted to sit
idle until the date of a show cause hearing.  Similarly, under the CORA, “a ‘reasonable time’
shall be presumed to be three working days or less [and] may be extended [but] shall not exceed
seven working days.”  Colo. Rev. Stat. § 24-72-203(3)(b).  Under the CCJRA, therefore,
“reasonable time” cannot mean denying inspection of responsive documents for nearly four
months with no communication from the custodian, and then producing them at a court-ordered
hearing to show cause.  See Denver Post Corp. v. Stapleton Development Corp., 19 P.3d 36, 38
(Colo. Ct. App. 2001) (“A construction that leads to an absurd result will not be followed.”); see
also Freedom Newspapers, Inc., 961 P.2d at 1153 (discussing rule of consistent usage); Harris,
at 1170 (Court’s role is to harmonize potentially conflicting provisions and resolve conflicts and
ambiguities to implement the legislature’s purpose)).

Rather, the Court’s “primary task is to give effect to the legislative purpose underlying
the Act[s], looking first to the plain language employed by the General Assembly.”  Stapleton
Development, 19 P.3d at 38.  The obligations on custodians detailed by the General Assembly
throughout the open record laws clearly establish that Defendant was required to respond to
Plaintiff’s request -- or at least communicate with Plaintiff regarding its request in some way --
within a reasonable time.  Defendant also bore the burden of explaining why it had not.  See
Section IV, infra.  It is undisputed that Defendant did not respond or communicate with Plaintiff
in any manner whatsoever until minutes before the show cause hearing.  Defendant’s conduct,
thus, violated both the CORA and the CCJRA, as a matter of law.

III. The Americans With Disabilities Act

As described in the Factual Background section supra, the regulations implementing
Title II of the ADA require that all public entities, including Sheriff’s Offices, “take appropriate
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steps to ensure that communications with [deaf witnesses, suspects, victims, arrestees, and
detainees] are as effective as communications with others.”  28 C.F.R. § 35.160(a).  To meet this
obligation, Sheriff’s Offices “shall furnish appropriate auxiliary aids and services where
necessary to afford [deaf witnesses, suspects, victims, arrestees, and detainees] an equal
opportunity to participate in, and enjoy the benefits of, a service, program, or activity of” the
Sheriff’s operations.  28 C.F.R. § 35.160(b)(1).

In addition, the ADA requires that Sheriff’s Offices provide notice to the public of the
existence and availability of access to such auxiliary aids and services.   Public entities must
“make available to . . . beneficiaries, and other interested persons information regarding the ...
protections against discrimination as assured them by the Act and this part.”  28 C.F.R. § 35.106; 
Clarkson v. Coughlin, 898 F. Supp. 1019, 1038 (S.D.N.Y. 1995).  Also, Sheriff’s Offices “shall
ensure that interested persons, including persons with impaired vision or hearing, can obtain
information as to the existence and location of accessible services[.]”  28 C.F.R. § 35.163(a). 
Thus, under the ADA, Sheriff’s Offices must maintain documents or captioned videos, or DVD’s
with sign language interpreters, or something to inform deaf witnesses, suspects, arrestees, and
detainees about how they can request or use auxiliary aids and services, like sign language
interpreters or telecommunications devices for the deaf.  The Sheriff must also make that
information available to “interested persons,” i.e., the public.31

The records Plaintiffs requested in the first three bullet points relating to the Sheriff’s
policies, practices and procedures fall squarely into this category, and are “papers required to be
in [Defendant’s] office[].”  Colo. Rev. Stat. § 30-10-101.  Defendant, therefore, had an
obligation to turn over records related to how it makes auxiliary aids and services available to
deaf individuals under CORA.  Id.

IV. Burdens of Proof in Open Records Act Cases.

The hearing on May 16, 2012 was a hearing on an order directed at the Defendant to
show cause why it should not permit inspection of the records.32  Defendant had the burden of
explaining to the Court why it should not have to permit inspection, including its belief that it
was not required to permit inspection of any documents pursuant to the CORA.  See Wick
Communications Co., 81 P.3d at 363 (“even though the plaintiff has the burden of proof to show
that CORA applies, when the parties dispute whether a document fits within the definition of a
public record . . . the burden will fall on the custodian to show that the record is not a public

31 See, e.g. “Communicating with People Who Are Deaf or Hard of Hearing: ADA
Guide for Law Enforcement Officers,” (brochure from Department of Justice)
http://www.ada.gov/lawenfcomm.pdf (last accessed Nov. 5, 2012).

32 See May 1 Order.
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record”).  The Court in Wick addressed the precise argument Defendant raised:  “If a party
requests a document that the public entity believes to be outside of the provisions of CORA,
either because the public entity thinks it is not a public record as defined by CORA, or because it
falls under one of the public record exceptions, the public entity is in the best place to
demonstrate why CORA does not apply.”  Id.  The Defendant chose not to do so, and, instead,
produced the records.  Plaintiff did not “fail to have a hearing,” as Defendant asserts, see Def.’s
Resp. 8; instead, Defendant failed to show good cause why it had not made inspection available.  

At the hearing, Defendant asserted the records produced were all documents in its
possession that were responsive to Plaintiff’s request; Plaintiff does not dispute the assertion. 
Defendant did not argue an exception applied, and therefore did not carry its burden.  Moreover,
Defendant’s assertion that it was not required to respond to Plaintiff’s request because it cited the
CORA only is incorrect.  

Nowhere in either the CORA or CCJRA, are requesters of records required to provide
any citation to law.  See Colo. Rev. Stat. §§ 24-72-201, et seq., 24-72-301, et seq. Nevertheless,
even when a requestor has cited the CORA yet requested records that are legitimately “criminal
justice records,” custodians’ obligations to respond and allow inspection do not change.  Harris,
123 P.3d at 1168, 1172.  In Harris, the request at issue was made pursuant to the CORA only,
not the CCJRA.  Id. at 1168.  Rather than pause at that juncture, and dispense with the case on
the grounds that the request cited to the CORA only, as Defendant urges here, the District Court,
Court of Appeals, and Supreme Court focused on the fact that records were requested, not the
citation in the request.  According to the Court, “[r]ather, the questions to be answered are
whether the record sought to be inspected is a criminal justice record under the CCJRA and, if
so, whether or not the Sheriff may allow its inspection.”  Id. at 1172.  Thus, the focus is on the
fact that records were requested, not the citation in the request: if the requested records are
legitimately criminal justice records, then the custodian must comply with the CCJRA; if the
requested records are not legitimately criminal justice records, then the custodian must comply
with the CORA.  Id.  Again, neither law permits custodians of records to fail entirely respond to
a request for records, as Defendant did in this case.  Therefore, the only argument Defendant
now makes with respect to why he did not respond -- that Plaintiff’s request said “CORA” and
not “CCJRA” -- fails as a matter of law.  Defendant clearly has not carried its burden of proof
with respect to either the CORA or the CCJRA.  Wick, 81 P.3d at 363; Harris, 123 P.3d at 1168,
1172.

V. Defendant’s conduct violated the CORA and the CCJRA because it was both
“improper,” and “arbitrary and capricious.”

Improper withholding of responsive records violates the open records statutes. 
Defendant’s failure to respond to or in any way communicate with Plaintiff about its request
until minutes before the hearing on May 16, 2012, is not proper under either the CORA or the
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CCJRA.

Even under the traditional open records case formulation -- where a request is made, the
custodian responds and denies access, and the requestor seeks an order compelling the custodian
to permit inspection -- Defendant’s inaction violates the laws.

A. Traditional Elements

“To show that CORA applies, a plaintiff must show that the public entity in question (1)
improperly (2) withheld (3) a public record.”  Sierra Club v. Billingsley, 166 P.3d 309, 316
(Colo. App. 2007) (citing Wick Commc’ns Co., 81 P.3d at 363).  Although the elements of a
CCJRA claim have not been discussed with such clarity, given the similarity in the relevant
language of the statutes, a plaintiff must show that the public entity in question (1) improperly
(2) withheld (3) a criminal justice record.  See Sierra Club, supra; Freedom Newspapers, Inc.,
961 P.2d at 1153 (discussing rule of consistent usage).

Taking these elements in reverse order, Plaintiff acknowledges that it has an obligation to
make a “threshold showing that the document is likely a public record.”  Wick, 81 P.3d at 364. 
However, “this initial showing requires only that the requesting party demonstrate that the
document is likely to be a public record . . . not that it is definitively a public record.”  Id.
Plaintiff has made that showing with respect to the first three bullet points in its request. 
Defendant is required to provide information regarding the existence of and the availability of
auxiliary aids and services to deaf and hard of hearing individuals under the ADA.  Such records
are not related to Defendant’s statutory law enforcement duties, but rather are required to be
made available to the public.  See 28 C.F.R. §§ 35.106; 35.160; 35.163.  Colorado law requires
that such records be made available under the CORA.  Colo. Rev. Stat. § 30-10-101.  Defendant
admits that documents responsive to its fourth through seventh bullet points are likely criminal
justice records.  In addition, Defendant actually produced responsive documents.

Turning to the second element, the CORA requires that responses be provided within “a
reasonable time,” which “shall be presumed to be three working days or less [and] shall not
exceed seven working days.”  See Colo. Rev. Stat. § 24-72-203(3)(b).  In fact, belated
production of responsive records, in and of itself, constitutes unlawful withholding.  See
Benefield, 2011 WL 5436483, at *6 (appellants belatedly “produced  742 surveys to [appellee]. 
As to those records, as well as the 183 surveys [appellants voluntarily] disclosed after remand,
the right of inspection was improperly denied.”).  Cf. Sierra Club, 166 P.3d at 316 (“a court’s
review of a CORA claim does not end when parties have stipulated to in camera review of the
disputed documents . . . .  If a document was withheld that was not subject to an exception, the
prevailing applicant may be entitled to court costs and reasonable attorney fees as determined by
the court.” (citations omitted)).  Although the CCJRA does not similarly define what a
reasonable time is, given the CORA’s definition, reasonable under the CCJRA cannot mean
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nearly four months of abject silence in response to a request, or requiring a requestor to file an
application for good cause and appear at a hearing before obtaining access.  In this case,
Defendant’s silence and inaction denied Plaintiff access to responsive records for months, during
which time Plaintiff sent multiple pleadings and correspondence to Defendant and Defendant
failed to communicate with Plaintiff in any manner whatsoever.  That withholding caused
Plaintiff to engage counsel, file this lawsuit, and attend a hearing hundreds of miles away from
Plaintiff’s and counsel’s offices.

As to the first element, the propriety of the withholding, “the custodian of any public
record may deny the right of inspection on a record only if the requested record falls within one
of CORA’s enumerated exceptions or is excepted by another statute.  It follows that the
withholding of a record can be ‘proper’ only if the record is excepted from disclosure by CORA
or another statute.”  Benefield, 2011 WL 5436483, at *5-6 (emphasis supplied).   Defendant
bears the burden of establishing that an exception applies.  See Wick, 81 P.3d at 363.  Defendant
has not carried its burden with respect to the CORA.  Under the CCJRA, withholding is
improper if the custodian abused its discretion.  Freedom Colo. Info., Inc., 196 P.3d at 899
(applying abuse of discretion standard to CCJRA custodians’ determinations).  “[A]buse of
discretion occurs when the . . . decision is manifestly arbitrary, unreasonable, or unfair. . . .  In
ascertaining whether an abuse of discretion has occurred, a reviewing court looks to see if the
[custodian] has misconstrued or misapplied applicable law, or whether the decision under review
is not reasonably supported by competent evidence in the record.”  Id. at 899-900 (citations
omitted).  Here, Defendant’s withholding of records for nearly four months, without
communicating with Plaintiff regarding its request at all in the interim, and requiring Plaintiff to
file this lawsuit and appear at the hearing before providing any response, is manifestly arbitrary,
unreasonable and unfair.  See Subsection V.B., infra.  Furthermore, Defendant’s argument that it
could fail to respond to Plaintiff’s request because it cited the CORA only33 misconstrues and
misapplies applicable law.  See Sections II-III, supra.  Defendant abused its discretion by failing
to respond to Plaintiff’s request or communicate with Plaintiff regarding its request for months,
and by forcing Plaintiff to file this application for good cause, appear at a hearing in order to
gain access, and all subsequent pleadings.  Defendant’s conduct, therefore, was not proper under
the CCJRA.

Furthermore, Defendant’s belated production does not salvage its conduct from
impropriety.  See Colo. Repub. Party v. Benefield, 2011 WL 5436483 at *6, cert. granted, 2012
WL 4478961 (Colo. 2012) (providing access to records requested under CORA voluntarily
produced after remand held improperly denied, compelling an award of fees and costs); see also
Sierra Club v. Billingsley, 166 P.3d 309, 316 (Colo. Ct. App. 2007) (Even though custodian
produces record, “[i]f a document was withheld that was not subject to an exception, the . . .
applicant may be entitled to court costs and reasonable attorney fees as determined by the

33 Def.’s Resp. 4-6 § 1.
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court.).

Because, under both the plain language and structure of the CORA and CCJRA, as well
as the elements recited in Sierra Club and Wick, supra, Defendant’s failure to even acknowledge
Plaintiff’s request until minutes before the hearing “was not proper.”

B. Arbitrary and Capricious

Under the CCJRA and the CORA, a finding by the Court that Defendant’s denial of
inspection was not proper compels the Court to order the custodian to permit inspection.  Colo.
Rev. Stat §§ 24-72-204(5) & 24-72-305(7).  Under the CORA, such a finding also compels the
Court to order the custodian to pay the requestor’s attorneys’ fees and costs.  Colo. Rev. Stat. §
24-34-204(5) (“Unless the court finds that the denial of the right of inspection was proper, it
shall order the custodian to permit such inspection and shall award court costs and reasonable
attorney fees to the prevailing applicant in an amount to be determined by the court[]”).  Under
the CCJRA, “[U]pon a finding that the denial was arbitrary or capricious, [the Court] may order
the custodian to pay the applicant’s court costs and attorney fees in an amount to be determined
by the court.”  Colo. Rev. Stat. § 24-72-305(7).  This Court can and should make a finding that
Defendant’s actions in this case were arbitrary and capricious.

“A court considering whether an act is arbitrary or capricious must determine whether the
conduct in question ‘reflects a conscientious effort to reasonably apply legislative standards.’” 
Daniels v. City of Commerce City, Custodian of Records, 988 P.2d 648, 652 (Colo. Ct. App.
1999) (quoting Committee for Better Health Care v. Meyer, 830 P.2d 884, 896 (Colo. 1992)). 
As set forth above, the legislative standards underlying the CCJRA are clear.  The statute sets
forth explicit and detailed steps that custodians of records must follow when a request is made. 
Defendant’s failure to respond to Plaintiff’s request or communicate with Plaintiff in any manner
whatsoever prior to the day of the hearing clearly does not reflect a conscientious effort to
reasonably apply legislative standards.  Consequently, Defendant’s denial of access to records it
was aware were responsive to Plaintiff’s request for months is improper and arbitrary and
capricious.  

CONCLUSION

The undisputed facts of this case show the following: (1) Defendant received Plaintiff’s
initial request for documents; (2) Defendant received Plaintiff’s March 22 CORA Notice
regarding Plaintiff’s intent to seek court intervention and that Plaintiff would request attorneys’
fees and costs; (3) Defendant did not respond to Plaintiff’s request or communicate with Plaintiff
regarding its request at all prior to May 16, 2012; and (4) this conduct predictably caused
Plaintiff’s counsel to seek this Court’s assistance in having the documents produced. 
Defendant’s conduct in this case, as a matter of law, is improper under both the CORA and the
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CCJRA, and does not “reflect a conscientious effort to reasonably apply [their] legislative
standards,”  Daniels, supra (internal quotation omitted); in fact, it demonstrates just the opposite. 
Therefore, this Court should make a finding that Defendant’s conduct was not only improper, but
also that Defendant’s conduct was arbitrary and capricious.    

Defendant’s subsequent  failure to comply with this Court’s May 16 order to respond to
the Fees petition demonstrates a conscientious disregard for the meaning of these statutes and for
the authority of this Court.  Since Defendant never responded, Plaintiff had no choice but to
move for a default judgment.34  Then, in mid-September – approximately eight months after
receiving Plaintiff’s request, and while the motion for default judgment and Plaintiff’s motions
for fees were pending, Defendant did finally contact the Conejos County Attorney.  A finding
that Defendant’s conduct was arbitrary and capricious is warranted here.  Defendant’s improper
conduct also unnecessarily expanded these proceedings because Plaintiff was required to engage
counsel, file its Application, and prepare for and attend a hearing before Defendant responded to
Plaintiff’s request for the first time.  Defendant’s improper conduct also violated the Court’s
May 16 Order and forced Plaintiff to seek default before Defendant responded to Plaintiff’s Fees
Motions.  Accordingly, Defendant’s denial of access to records responsive to Plaintiff’s request
for nearly four months, during which time Defendant did not communicate with Plaintiff in any
respect, is “improper,” and “arbitrary and capricious.”  Colo. Rev. Stat. § 24-72-305(7).

WHEREFORE, Plaintiffs respectfully request that this Court:

1. Grant this Motion; 

2. Find and declare that Defendant’s denial of access to records responsive to
Plaintiff’s request for nearly four months, during which time Defendant did not
communicate with Plaintiff regarding its request in any manner whatsoever, was
not “proper” as a matter of law; and 

3. Find and declare that Defendant’s denial of access to records responsive to
Plaintiff’s request for nearly four months, during which time Defendant did not
communicate with Plaintiff regarding its request in any manner whatsoever, was
arbitrary and capricious as a matter of law.

34 Because the Court is given the authority to determine the reasonableness of the
amount of fees and costs under the open records statutes, see, e.g., Colo. Rev. Stat. § 24-72-
305(7), Plaintiff acknowledges that it is unusual to request a default judgment on a motion
seeking fees and costs.  Defendant’s continuing failures to act necessitated requesting a default
judgment. 
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4. Enter the attached Findings of Fact and Conclusions of Law.35

Dated: November 6, 2012 Respectfully submitted,

COLORADO CROSS-DISABILITY COALITION
LEGAL PROGRAM

 /s/ Andrew C. Montoya                     
Andrew C. Montoya

35 If this Court grants Plaintiff’s motion, Plaintiff requests the Court again set a date
for Plaintiff to submit a renewed Motion for Reasonable Attorneys’ Fees and Costs and revised
billing statements reflecting the time Plaintiff’s counsel has been required to devote to this case.
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CERTIFICATE OF SERVICE

I hereby certify that on November 6, 2012,  I electronically filed the foregoing document
with the Clerk of Court via the Lexis/Nexis filing system, which will provide electronic service
to the following:

Stéphane Walter Atencio
Conejos County Attorney
S. W. Atencio & Associates, P.C.
601 Third Street
Alamosa, CO 81101
Phone Number: (719) 589-6005
E-mail: steve@atenciolaw.net

 /s/ Briana McCarten       
Briana McCarten
CCDC Legal Program Assistant
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