
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.:  10-cv-03135-RPM-MJW

TIMOTHY P. FOX,
JON JAIME LEWIS,
JULIE REISKIN, and
COLORADO CROSS-DISABILITY COALITION, a Colorado Non-profit Corporation,

Plaintiffs,

v.

MORREALE HOTELS, LLC., a Colorado limited liability company, and
SKETCH RESTAURANT, LLC d/b/a EL DIABLO, a Colorado limited liability company, 

Defendants.
                                                                                                                                                            

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ NOTICE OF CLOSING OF EL DIABLO
RESTAURANT BY CITY AND COUNTY OF DENVER

                                                                                                                                                            

Plaintiffs, by and through undersigned counsel, hereby respond to Defendants’ Notice of

Closing of El Diablo Restaurant by City and County of Denver (doc. # 151) (“Notice”).

Defendants’ Notice informs the Court that on July 10, 2012, the City and County of

Denver building code enforcement agency (“Agency”) posted signs on the building in which the

El Diablo restaurant is located warning the public not to enter it and closing the restaurant until

the building’s unsafe condition is remedied.  This development, however, does not alter the

analysis of the proper remedial plan to be entered in this case, as Defendants suggest.  Plaintiffs’

proposed injunction (doc. # 148-6) can and should be entered now.

I. Plaintiffs’ Requested Injunction Remains Necessary and Appropriate.

Plaintiffs requested that the Court order Defendants to: (1) submit an application for a
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permit to ramp or remove the raised dining areas; (2) prosecute that application diligently and in

good faith; and (3) once a permit issues, install ramps or remove the raised dining areas.  See Pls.

Objs. to Def.s’ Remedial Plan (doc. # 148) at 11-12 and proposed order (doc. # 148-6).  That

request remains necessary and appropriate, and given the recent closure by the Agency, now is

the best time for Defendants to make the required changes.

Mr. Morreale, principal of both Defendants, “is working feverishly” to get the Agency’s

approval to reopen the building and restaurant.  Notice at 4 ¶ 9.  The Agency’s notices of unsafe

structure and orders to vacate issued to Defendants contemplate Defendants remediating the code

violations and re-occupying the building, including the restaurant.  See Notices, Ex. A-2 (doc. #

151-2) (“This Order may be lifted by the Building Official when the unsafe conditions as

indicated in the Notice of Unsafe Structure are satisfactorily abated.”).  The Agency will permit

the El Diablo restaurant to re-open if Defendants will agree upon and comply with a plan to

remedy the outstanding building code violations.  

Plaintiff’s proposed injunction fits within that probability neatly.  Defendants are

working with the Agency now to remedy the outstanding issues, and, presumably, will do so.  In

the course of that remedial work, Defendants may apply for permits to make the raised dining

areas accessible.  Michael Roach, Denver’s Building Official for the Agency who oversees all

functions of the Agency, testified that, “It is the practice of the Agency to issue any and all

permits necessary to allow business owners the ability to perform any construction project they

desire contingent upon compliance with the Building Code.”  See Declaration of Michael Roach

(“Roach Dec.”), doc. # 148-2 at 2 ¶ 5.  As is clear now, Defendants have no choice but to
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address these building code violations immediately.  Once they do so, they will also have to

comply with this Court’s injunction.  Defendants assertion that the Agency will deny any request

for a permit is refuted by Denver’s head Building Department official, and they have never

asked. 

Even if Defendants and the Agency are unable to agree upon a plan to reopen the El

Diablo restaurant soon, Plaintiff’s requested injunction remains necessary, as Defendant

Morreale Hotels remains owner of the building and is responsible for ensuring it complies with

the Americans with Disabilities Act.  42 U.S.C. § 12182(a).  Accordingly, Defendants could

eventually remedy the building code violations, then re-open the El Diablo restaurant or open a

different restaurant within that same space, or lease or sell that space to a different entity.  At that

point, and unless the injunction is issued by this Court, the raised dining areas would remain in

place and the harm to Plaintiffs and others would continue.  Even if Defendants close the El

Diablo restaurant because they are unable to agree on a plan with the Agency, they are required

to ramp or remove the raised dining areas before re-opening that space as the El Diablo

restaurant, some other public accommodation, or before leasing it to another entity.  The

injunction Plaintiffs seek remains necessary to ensure Defendants’ ADA violations are remedied.

II. Defendants have a golden opportunity to remedy the raised dining areas.

Defendants’ proposed remedial plan is based on Mr. Morreale’s belief that the Agency

would not issue permits necessary to ramp or remove the raised dining areas.  As Defendants

acknowledge, the Agency “will issue a permit contingent upon completion of all unresolved

Building Code issues.”  See Notice at 3 & Roach Dec. at 2 ¶ 7 (emphasis added).  The only thing
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that has changed is that now Defendants’ must actually undertake to resolve those building code

violations.  

Since Defendants’ violations of building code were the basis for their assertion that the

Agency would not permit remedying the raised dining areas, and the Agency is now requiring

Defendants to remedy those violations, there is no longer an obstacle to Defendants applying for,

prosecuting and eventually obtaining a permit for and performing that work.  Defendants now

have a golden opportunity to remedy the raised dining areas along with the other outstanding

building code violations.  Defendants can, as the proposed injunction requires, apply for a permit

to ramp or remove the raised dining areas; Defendants can, as the proposed injunction requires,

prosecute that application diligently, in good faith, and in harmony with the plan they agree upon

with the Agency; and Defendants can, as the proposed injunction requires, install ramps or

remove the dining areas once a permit issues.

III. Defendants’ proposed remedial plan requires a permit, but does not remedy the
discrimination the Court found.

Defendants notified the Court of the Agency’s action because they “believe these

developments may bear on the Court’s assessment of the proper remedial plan to be entered in

this case.”  Notice at 1 ¶ 1.  Defendants’ proposed remedial plan -- to expand into the space next

to the El Diablo restaurant without seeking permits -- would clearly violate the Building Code

and would not be permitted by the Agency.  One of the reasons for the Agency’s closure of the

building and Order to Inspect “result[ed] from discovery of alterations made to the structure and

utilities at the referenced address without permits or inspections[.]” Notice, Ex. A-2 (doc. #151-
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2) at 5.  Defendants’ Remedial Plan cannot be accomplished without Agency approval.  See

Roach Dec. at 3 ¶ 12 (“The Agency will take proper enforcement action against the owner of 101

Broadway if there is an attempt to expand the business into neighboring spaces without the

issuance of a building permit from the Agency.”).  Consequently, Defendants’ proposed remedial

plan would require Defendants to apply for and prosecute an application for a permit, then

perform alterations once that permit issued.  These are the exact same steps Defendants would

have to follow to remedy the inaccessible raised dining areas as set forth in the proposed

injunction and in this Court’s Order Granting Injunctive Relief (doc. # 142 at 2) (“The

elimination of [the] discriminatory treatment [in this case] can only be remedied by requiring

such modification to those areas as to make them accessible to wheelchairs.”) 

As explained in Plaintiffs’ Objections, Defendants’ proposal does nothing to ameliorate

the ADA violation and  “[t]he injury to plaintiffs and those persons represented by the Colorado

Cross-Disability Coalition,” the continuing “indignity of discriminatory treatment by their

exclusion from 840 square feet of the dining area solely because they use wheelchairs.” 

Objections at 2 (quoting Order Granting Injunctive Relief at 2).  An injunction that requires

accessibility of the raised dining areas is the only remedy.  

IV. Equitable Considerations.

In its Order Granting Injunctive Relief, the Court defined the harm Plaintiffs and other

wheelchair users suffer, considered Defendants’ arguments opposing injunctive relief and found

that the equities tip in favor of issuing a permanent injunction.  Defendants’ violations of the

Denver Building Code and the Agency’s enforcement actions against them do not tip the equities
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back in Defendants’ favor.  Defendants’ ADA violations should not be excused simply because

Defendants simultaneously failed to comply with other legal requirements.  They can and should

remedy both.

WHEREFORE, Plaintiffs respectfully request that the Court enter an order, substantially

in the form of the proposed order submitted with Plaintiff’s Objections to Defendants’ Remedial

Plan (doc. # 148-6).

Dated: July 16, 2012 Respectfully submitted,

 /s/ Kevin W. Williams                                            
                                                                   Kevin W. Williams

Andrew C. Montoya
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone:  (303) 839-1775
Facsimile: (720) 210-9819
E-mail: kwilliams@ccdconline.org
E-mail: amontoya@ccdconline.org

                                            
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on July 16, 2012, I electronically filed the foregoing document with
the Clerk of Court using the CM/ECF system, which will provide electronic service to the
following:

Philip L. Gordon
Daniel M. Combs
LITTLER MENDELSON
1200 17th Street
Suite 1000
Denver, CO 80202.5835
pgordon@littler.com
dcombs@littler.com 

 /s/ Briana McCarten       
Briana McCarten
Legal Program Assistant
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